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PRELIMINARY REPORT OF THE 
COMMITTEE ON RULES OF THE 
SUPERIOR COURT OF MASSACHDU- 
SETTS, WITH DRAFT OF SUPERIOR 
COURT RULES, 1931, ANNOTATED. 


The committee on rules of the superior court has 
prepared the following preliminary draft of rules for 
submission to the justices of that court. This draft 
has received, the committee believes, the study and 
care which the importance of the matter deserves. 
Nevertheless the committee is unwilling to report this 
draft as its final report until it has been subjected to 
the criticism of the bench and bar. 

Practice in Massachusetts depends upon common 
law and early chancery practice, statutes and rules of 
court. Rules of court cannot be understood unless 
their background of customary and statute law is 
known, as well as the judicial interpretations put 
upon the rules themselves. For this reason the pres- 
ent draft has been carefully annotated. It is not 
proposed that the notes be adopted by the court; 
they are the unofficial work of one member of the 
committee, which, the committee thinks, would be 
helpful to the understanding of the rules if printed 
with them. 

Earlier rules of the superior court were divided into 
common law, equity, and divorce rules, and several 
other divisions as well, each separate from the others. 
Unnecessary duplications, as well as useless differences 
in practice in the various classes of business, resulted. 
The present draft, as far as possible, makes the prac- 
tice uniform, not only in the different classes of busi- 
ness, but also in the different counties. 





Both rules and notes are submitted for criticism, 
which, to be seasonable and effective, ought to reach 
the chairman of the committee at the Boston court 
house in writing not later than March 13, 1931. 


FRANKLIN T. HAMMOND, Chairman, 
HENRY T. LUMMUS, 
STANLEY E. QUA, 

Committee on Rules. 
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Being the Rules of the Superior Court of Massachusetts, 
made and promulgated April 11, 1931, to take effect 
August 1, 1931; with notes by a member of the 
court, including the legislation of 1930 and 
the decisions of the Supreme Judicial 
Court reported in Volume 268, 
Massachusetts Reports, and 
others made prior to 
April 11, 19381, 
which notes have 
not been adopted by the 
court and form no part of the rules. 
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STATUTORY BASIS OF RULES. 


G. L. c. 213 §3, as amended by St. 1929 c. 186. 


The courts shall, respectively, make and promulgate uniform 
codes of rules, consistent with law, for regulating the practice and 
conducting the business of such courts in cases not expressly 
provided for by law, for the following purposes: 

First, simplifying and shortening pleadings and procedure. 

Second, prescribing the terms upon which amendments will be 
allowed or unnecessary counts and statements stricken from the 
record; discouraging negligence and deceit; preventing delay; 
securing parties from being misled; placing the party not in fault 
as nearly as possible in the condition in which he would have 
been if no mistake had been made; distinguishing between form 
and substance; and substituting fixed and certain requirements 
for the discretion of the court. 

Third, conducting trials. 

Fourth, presenting distinctly the questions to be tried by the 
jury. 

Fifth, giving a party such notice of the evidence which is in- 
tended to be offered by the adverse party as will prevent surprise 
and enable him to prepare for trial. 

Sixth, prescribing such forms of verdicts as will place upon 
record the finding of the jury. 

Seventh, the entry of judgment by the clerk under a general 
order in all cases ripe for judgment. 

Eighth, expediting the decision of causes and securing the 
speedy trial thereof. 

Ninth, remedying abuses and imperfections in practice and 
diminishing costs. 

Tenth, filing and hearing motions to set aside verdicts and 
notifying adverse parties thereof. 

Tenth A, providing that an action at law or a suit in equity 
shall not be open to objection on the ground that a mere judg- 
ment, order or decree interpreting a written instrument or written 
instruments is sought thereby, and providing procedure under 
which the court may make binding determinations of right inter- 
preting the same, whether any consequential judgment or relief 
is or could be claimed or not, providing that nothing contained 
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herein shall be construed to authorize the change, extension or 
alteration of the law regulating the method of obtaining service 
on, or jurisdiction over, parties or to affect their right to jury by 
trial. 

Eleventh, the superior court may also make and promulgate 
such rules for the regulation of the printing, publication and 
distribution of trial lists and for notifying attorneys of trials in 
civil causes as the public convenience in the several counties 
requires. 

The rules of the superior court shall not conflict with those of 
the supreme judicial court. 


NOTE 


The provision against conflict, in reason and by long practice, 
does not require similarity or conformity, but only the absence 
of contradictory provisions applicable to the same case at the 
same time. 


G. L. c. 214 § 6, as amended by St. 1926 c. 138. 


Procedure, process and practice in equity causes originating in 
the superior court, or transferred thereto from any other court, 
shall while in the superior court be regulated by rules made from 
time to time by that court. 


G. L. c. 223 § 16 (in part). 


Original writs shall be in the form heretofore established by 
law and by the usage and practice of the courts. If changes in 
their form are necessary in order to adapt them to changes in the 
law, or for any other sufficient reason, the courts may make such 
changes, subject to the final control of the supreme judicial court, 
which may by general rule regulate such changes in all the courts. 


G. L. c. 235 § 22 (in part, relating to the forms of execution). 


Alterations in the forms may be made by the courts, subject 
to the final control of the supreme judicial court, which may by 
general rules regulate such changes in all courts of the common- 
wealth. 

NOTE 


Under the authority of the foregoing statute, the supreme 
judicial court has adopted rules changing the form of executions 
in all courts. 252 Mass. 616, 617. 
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G. L. c. 233 § 43. 


The courts may make rules for the issuing of commissions, the 
filing of interrogatories and all other matters relative to deposi- 
tions taken without the commonwealth. 


G. L. c. 233 § 40. 


The courts may make rules regulating the time and manner of 
opening, filing and safe keeping of depositions, and the taking and 
use thereof. 


G. L. c. 233 § 57. 


The supreme judicial court may make rules for taking deposi- 
tions to perpetuate the testimony of witnesses without the com- 
monwealth, taken under a commission from the supreme judicial 
or the superior court, and for filing or recording them. 


G. L. c. 221 § 87 (St. 1927 c. 332 § 4). 


The justices of the superior court may make regulations not 
inconsistent with law relative to the assignments, duties and 
service of stenographers appointed for that court, and any other 
matters relative to such stenographers. 


G. L. c. 276 § 61 B. (St. 1930 c. 240 § 1) (in part). 


All professional bondsmen shall be governed by rules which 
shall be established from time to time by the superior court. 


G. L. c. 276 § 57 (St. 1923 c. 436 § 1) (in part). 


All persons authorized to take bail under this section shall be 


governed by the rules established by the supreme judicial or 
superior court. 


G. L. c. 221 § 27. 


The supreme judicial court shall by general rule or special 
order direct in what manner and to what extent, if any, the papers 
in causes which are entered in said court or in the superior court 
shall be extended upon the records, after final judgment or other- 
wise, and shall be a final record. Such rule or order shall specify 
whether such extension shall be in whole or in part, shall be in 
long hand, typewriting, print or otherwise, or shall consist of the 


filing of original papers in such causes by loose leaf system or 
otherwise. 
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NOTE 


Under the authority of the foregoing statute the supreme 
judicial court has adopted a rule governing the records of that 
court and the superior court. 252 Mass. 612. 


G. L. c. 231 § 71. 


Orders allowing amendments before trial, or allowing a supple- 
mental declaration, answer or replication, or enlarging time, or 
any other interlocutory order necessary to prepare the case for 
trial, may be made by the court or by a justice thereof, in any 
county; but the several courts shall make such rules relative to 
notice, the times and places for motions at chambers, and other 
matters, as they shall from time to time find necessary. 


NOTE AS TO RULE-MAKING POWER 


Rules have force of law. In Thompson v. Hatch, 3 Pick. 512, 
516, Parker, C.J., said, ‘‘A rule of the court thus authorized and 
made, has the force of law, and is binding upon the court, as well 
as upon parties to an action, and cannot be dispensed with to suit 
the circumstances of any particular case. * * * No one judge 
* * * has authority to dispense with rules deliberately made and 
promulgated, on account of the hardship of any particular case, 
any more than he would have authority to dispense with any 
requisition of the legislature itself. The courts may rescind or 
repeal their rules, without doubt, or in establishing them, may 
reserve the exercise of discretion for particular cases. But the 
rule once made without any such qualification, must be applied 
to all cases which come within it, until it is repealed by the au- 
thority which made it.”” Accord, Cram v. Moore, 158 Mass. 276. 
Oliver Ditson Co. v. Testa, 216 Mass. 123. Flynn, petr. 265 
Mass. 310, 313. Weil v. Neary, 278 U.S. 160. Everett-Morgan 
Co. v. Boyajian Pharmacy, 244 Mass. 460, 462. Carp v. Kaplan, 
251 Mass. 225. A disregard of the rules of the superior court is 
an error of law, reviewable by the supreme judicial court. Rath- 
bone v. Rathbone, 4 Pick. 89. Baker v. Blood, 128 Mass. 543. 
23 A. L. R. 52. Anything less than a rule, though called a general 
or standing order, has been thought subject to change by any 
justice. But see First Baptist Society v. Dexter, 193 Mass. 187, 
190. Worster v. Yeaton, 198 Mass. 335. Bollwerk v. Hirshon, 
227 Mass. 375, 378. 

Judicial power to make rules. The power of the court to make 
rules is not a legislative power, nor one wholly dependent upon 
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delegation by the legislature; courts have inherent judicial power 
to make rules for the conduct of their business, not inconsistent 
with statute or fundamental principles of law. Equipment Corp. 
of America v. Primos Vanadium Co., 285 Pa. 432. Hanna v. 
Mitchell, 202 App. Div. 504, s. c. 196 N. Y. S. 43, affirmed 235 
N. Y. 534. General Inv. Co. v. Interborough R. T. Co., 235 N. 
Y. 133, 148. Ernst v. Lamb, 73 Colo. 132. State ex rel. Foster- 
Wyman Lumber Co. v. Superior Court, 148 Wash. 1. Teter v. 
George, 86 W. Va. 454. Grassmeyer v. Beeson, 13 Tex. 524. 
Chicago v. Coleman, 254 Ill. 338. Fox v. Conway Fire Ins. Co., 
53 Me. 107, 110. Jones v. Spear, 21 Vt. 426. Van Ingen v. 
Berger, 82 O. St. 255, s. ec. 19 Ann. Cas. 799. Jones v. Menefee, 
28 Kan. 436. St. Louis & 8. F. R. Co. v. McAllister, 56 Okla. 
244. 10 Illinois Law Review, 163, 169 et seq. (October 1915). 
12 Am. Bar Assn. Journal 599 (Sept. 1926). 

Judicial independence. There is a point, it seems, beyond 
which legislative regulation of the details of practice may be an 
unconstitutional encroachment upon the judicial domain. Park- 
ison v. Thompson, 164 Ind. 609. Epstein v. State, 190 Ind. 693. 
Herndon v. Imperial Fire Ins. Co., 111 N. C. 384. Lee v. Baird, 
146 N. C. 363. Cooper v. Board of Commissioners, 184 N. C. 
615. State v. Crowder, 195 N. C. 335. Article by John H. 
Wigmore, 23 Ill. Law Review 276 (Nov. 1928). Article by 
Morris Tyler, 4 Conn. Bar Journal 41 (Jan. 1930). Houston v. 
Williams, 13 Cal. 24 (statute requiring written opinions, uncon- 
stitutional: compare G. L. c. 211 §§ 8, 9). Vaughn v. Harp, 49 
Ark. 160 (same). 18 California Law Review (July, 1930) 486. 

History of rules of court in Massachusetts. Many of the rules 
of the superior court can be traced back into the rules of the 
supreme judicial court, which in earlier times was the principal 
trial court in the commonwealth. References to rules of that 
court contained in the Massachusetts reports appear in a note by 
the reporter of decisions in 252 Mass. 618, which, however, omits 
to refer to the chancery rules in 14 Mass. 466. The principal 
revisions of the rules of that court are the following: S. J. C. 
rules (1820), 16 Mass. 370; S. J. C. rules (1836), 24 Pick. 385; 
8. J. C. rules (1860), 14 Gray 338; S. J. C. rules (1870), 104 Mass. 
555; S. J. C. rules (1884), 136 Mass. 589; S. J. C. rules (1905), 
not reported; 8. J. C. rules (1926), 252 Mass. 585. 

The superior court, since its creation in 1859, has promulgated 
several revisions of its rules. Such revisions were made to take 
effect Jan. 1, 1860; Dec. 7, 1874; July 1, 1886; July 2, 1900; July 2, 
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1906; Jan. 3, 1916 (called the 1915 rules); Jan. 1, 1923; and the 
present revision, August 1, 1931. From the time when the superior 
court was given equity jurisdiction by St. 1883 c. 223 until after 
the passage of St. 1926 c. 138, there were no separate superior 
court rules in equity, but equity practice in the superior court 
was governed by the equity rules of the supreme judicial court, 
as provided by G. L. ec. 214 § 6. See First Report of the Judicial 
Council, Nov. 1925, 39. On April 22, 1926, having been given au- 
thority to make equity rules by St. 1926 c. 138, the superior court 
adopted as its own the equity rules of the supreme judicial court. 

Perhaps because of the comparatively late establishment of 
equity in Massachusetts, and the want of familiarity with its 
rules on the part of legislators and the legal profession generally 
during the greater part of the last century, there was compara- 
tively little statutory regulation of practice in equity, and in 
general the practice was left to be established by rules of court. 
On the other hand, the nineteenth century was the high point of 
legislative regulation of even the most petty details of practice 
at law. The English experience with regulating practice by 
rules framed by judges and others intimately connected with the 
administration of the courts (““The Rule-making Authority in the 
English Supreme Court,” by Samuel Rosenbaum, 1917) had little 
effect upon American thought until the present century. See 
“Regulation of Judicial Procedure by Rules of Court,’’ by Roscoe 
Pound, 10 Illinois Law Review 163 (October, 1915): ‘The Rule- 
making Power of the Courts,” by Roscoe Pound, 12 Am. Bar 
Assn. Journal 599 (Sept. 1926): “The Exercise of the Rule-making 
Power,” by Edson R. Sunderland, 12 Am. Bar Assn. Journal 548 
(Aug. 1926): ‘‘Controlling Court Procedure by Rules Rather 
Than by Statutes,” by Clarke B. Whittier, 20 Am. Pol. Science 
Review 836 (Nov. 1926): ““The Rule-making Power of the Courts,” 
-by various writers, 13 Am. Bar Assn. Journal 1 (March, 1927, 
Part 2): “‘Procedure—Past, Present and Future,” by Owen J. 
Roberts, 1 N. Y. State Bar Assn. Bulletin 347 (October, 1929): 
“The Rule-making Power; a Bibliography,” 16 Am. Bar Assn. 
Journal 199 (March, 1930): Third Report of the Judicial Council 
of Rhode Island, December, 1929: “High Aim of Oklahoma’s 
Bench and Bar,” 14 Journal of the American Judicature Society 
46 (Aug. 1930). 

Complete sets of the various revisions of the rules of the superior 
court are rare; the Worcester County Law Library has one, and 
the Social Law Library at Boston has two. 

















| ee 








STATUTORY BASIS OF RULES 7 


Heretofore the rules have been divided into Common Law 
Rules, Equity Rules, Divorce Rules, ete., and the numbering has 
been confined to the particular division. The present revision 
adopts a plan of consecutive numbering for all classes of cases. 
The rules are accompanied by notes which have not been officially 
adopted by the court and for which the writer of the notes is 
solely responsible. Citations to former rules refer to rules of the 
superior court, unless otherwise stated. 


The 1915 rules were not applicable in terms to criminal cases, 
but were sometimes applied to such cases by analogy. Com. v. 
Hassan, 235 Mass. 26. Other revisions, including the present, have 
applied to criminal cases. Com. v. Sacco, 259 Mass. 128, 139. 
Com. v. Enwright, 259 Mass. 152, 158. Com. v. Allen, 256 Mass. 
452. Com. v. Velleco, 1930 A. 8. 1365, s. ¢. Mass. 

















COMMONWEALTH OF MASSACHUSETTS. 


SUFFOLK SS. 


At the Superior Court holden at Boston in the County of Suffolk 
on the eleventh day of April in the year of our Lord one thousand 
nine hundred and thirty-one; present, 


Hon. WALTER PERLEY HALL, Hon. FREDERICK J. MACLEOD 
Chief Justice Hon. JosEPH WALSH 

Hon. Marcus Morton Hon. WINFRED H. WHITING 

Hon. JOHN D. McLAucHLIN Hon. Epwarp T. BROADHURST 

Hon. Patrick M. KEATING Hon. FREDERIC B. GREENHALGE 

Hon. JAMEs H. Sisk Hon. CHarLes H. DoNAHUE 

Hon. Puiuip J. O’CONNELL Hon. WILForp D. Gray 

Hon. WEBSTER THAYER Hon. Davin F. DILLon 

Hon. FRANKLIN T. HAMMOND Hon. Haroip P. WILLIAMS 

Hon. NELson P. BROWN Hon. WALTER L. CoLLins 

Hon. Louis S. Cox Hon. Danie. T. O’CONNELL 

Hon. FREDERICK W. Fospick Hon. THomas J. HAMMOND 

Hon. Ettas B. BisHop Hon. JOHN M. GiBBs 

Hon. Henry T. LumMus Hon. Raout H. BEAUDREAU 

Hon. WILxi1AM A. BurRNS Hon. Epwarp F. HANIFY 

Hon. STANLEY E. Qua Hon. ABRAHAM E. PINANSKI 

Hon. ALonzo R. WEED Associate Justices. 


Ordered, that all the rules, standing orders, and published 
special orders of this court be repealed from and after the thirty- 
first day of July next, except those relating to stenographers, 
professional bondsmen and persons authorized to take bail. 

Ordered, further, that the following rules be established, to 
take effect on the first day of August next, for regulating the 
modes of trial and the conduct of business in the classes of cases 
to which the several rules may be applicable as set forth in the 
headings or captions of the several rules. 

Ordered, further, that the printing of the following notes with 
the rules shall not make such notes any part of the rules, and 
shall not amount to an adoption or approval of such notes. 


By the Court, 
FRANCIS A. CAMPBELL, Clerk. 
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NUMBER 
OF RULE 


LIST OF RULES. 


APPLICABLE 


TITLE 


GENERAL PROVISIONS. 


All cases. 
All cases. 


All cases. 
All cases. 
Civil cases. 


Effect of these rules. 
Change of time for plead- 

ings and proceedings. 
Service of notice. 
Indorsement of papers. 
Costs and terms. 


PAGE 


15 


15 
18 
20 
21 


COMMENCEMENT OF SUIT, PARTIES AND PROCESS. 


6 


14 


15 
16 


17 


18 


Civil cases 
begun by writ. 
Equity cases. 


Divorce, etc. 
cases. 
Divorce cases. 
Equity cases. 
Equity cases. 
Divorce, etc. 
cases. 
Divorce cases. 


Equity cases and 


divorce, etc. cases. 


Equity cases. 
Equity cases. 


Equity cases. 


Civil cases at law. 


Entry of cases. 


Form of bill. Restraining 
order. Injunction. 
Libels. 


Charges of adultery. 
Form of subpcena. 
Service of subpoena. 


Service upon libel. 

Notice to person charged 
with adultery. 

Substituted service 
on non-residents. 

Absent parties. 

Amendments by way of sup- 
plemental bill. 

Process to bring in repre- 


sentative of deceased party. 
Statutory interpleader. 
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23 
25 
29 
30 
31 
36 
40 


41 


42 
50 


52 
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33 


34 


35 
36 
37 
38 


S. C. RULES, 1931, ANNOTATED 


NUMBER APPLICABLE 
OF RULE To 


TITLE 


APPEARANCE AND PLEADING. 


All cases. 
All cases. 
All cases. 
Civil cases. 


Civil cases. 


Civil cases. 


Civil cases. 


Civil cases. 


Civil cases. 


Equity cases. 


Equity cases. 
Equity cases. 


Equity cases. 
Equity cases. 


PROCEEDINGS BEFORE TRIAL OR HEARING. 


All cases. 


All cases. 


Civil cases. 
Civil cases. 
Civil cases. 
Civil cases. 


Appearances. 

Authority to appear. 

Notice of pleadings. 

Bills of particulars or speci- 
fications. 

Amendments. 

Striking out. 

Filing of pleadings subse- 
quent to declaration, bill 
or libel. 

Reply to defendant’s plead- 
ings. 

Nonsuits, defaults, and the 
like. 

Demurrers, pleas and an- 
swers in equity. 

Answers in equity. 

Exceptions to answer to bill 
for discovery. 

Hearing on bill and answer. 

Counterclaim. 


Postponement for want of 
evidence. 

Postponement. Absent wit- 
ness. 

Postponement. Costs. 

Interrogatories. 

Depositions. Commissions. 

Depositions. Manner of 

taking. 


PAGE 


113 


114 
115 
116 
118 








LIST OF RULES 


~ NUMBER APPLICABLE 





OF RULE TO TITLE 
39 ~—- Civil cases. Depositions within the com- 
monwealth. 
40 Civil cases. Depositions, filing and use. 
41 Civil cases. Money paid into court. 
42 Civil cases at law. Payment into court under 
the common rule. 127 
43 Civil cases at law. Costs upon payment into 
‘ court under the common 
rule. 128 
44. Civil cases. Claims for jury trial. 134 
45 Equity cases. Jury issues. 136 


GENERAL PROVISIONS FOR TRIALS AND HEARINGS. 








46 ~—s All cases. Motions and _ interlocutory 
matters. 139 
47 Civil cases. Interlocutory hearings, gen- 
f eral provision. 141 
48 All cases. Peremptory challenges of 
jurors. 143 
49 All cases. Openings. 145 
50 All cases. Arguments. 146 
51 All cases. Examination of witnesses. 146 
52 = Civil cases at law. Verdicts. 147 
53 Civil cases at law. Application of verdict to 
counts. 152 
54 Civil jury cases. Motion for new trial. 159 
55 Civil jury cases. Motion for new trial. 
Hearing. 161 
56 = Civil jury cases. Motion for new trial. Costs. 162 


TRIAL AND HEARING LISTS. 


57 _— Civil cases. Trial and hearing lists. 163 
58 Civil jury cases Trial lists with jury in 
except in Suffolk. counties other than Suffolk. 166 
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NUMBER APPLICABLE 
OF RULE To TITLE PAGE 


59 = Civil jury cases in Preference on trial lists with 
the counties indi- jury in counties having more 
cated. than one shire town. 167 
60 Civil cases without Trial lists without jury in 
jury except in Suf- _—_ counties other than Suffolk. 


folk. 169 
61 Civil cases, except Interlocutory hearings, ex- 
in Suffolk. cept in Suffolk. 173 
62 Civil jury cases in Trial lists with jury in 
Suffolk. Suffolk. 175 
63 Civil cases with- Sessions without jury in 
out jury in Suffolk. Suffolk. 178 
64 Civil cases without Trial lists without jury in 
jury in Suffolk. Suffolk. 179 
65 Civil cases in Suffolk. Interlocutory hearings in 
Suffolk. 181 
66 Divorce, etc. cases Trial lists of divorce cases 
in Suffolk. in Suffolk. 182 
67 Civil cases. Hearing in one county of 
cases from another. 182 
68 Civil cases. Hearing in Suffolk of cases 
from other counties. 184 
69 Civil cases. Hearing in Hampden of 
cases from Berkshire, Frank- 
lin and Hampshire. 186 


SAVING OF LAW QUESTIONS. 


70 ~—C A‘ cases. Objections to evidence. 188 
71 All cases. Requests. 189 
72 ~~ All cases. Taking of exceptions. 194 
73 ~— Civil cases. Filing of bills of exceptions. 199 
74 ~— Civil cases. Allowance of bills of ex- 
ceptions. 202 


75 ~— Civil cases at law. Reports. 205 
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NUMBER APPLICABLE 


OF RULE To TITLE PAGE 
76 Equity cases. Report of evidence. 206 
77 Criminal cases, etc. Claim of appeal. 211 


JUDGMENTS AND DECREES. 


78 Civil cases at law. Assessment of damages. 213 
79 ~~ Civil cases at law. Entry of judgment. 214 
80 Civil cases at law. Taxation of costs. 227 
81 Civil cases at law. _ Filing of papers upon 

judgment. 229 
82 Equity cases. Decrees. 231 
83 Equity cases. Enforcement of final decrees. 243 
84 Divorce cases. Objections to absolute 

decree. 245 
85 Civil cases. Dismissal of old cases. 246 


AUDITORS, MASTERS, RECEIVERS, ETC. 


86 Civil cases. Appointment and compen- 

sation of auditors, masters, 

etc. 250 
87 Civil cases. Hearings before auditors, 

masters, etc. 251 
88 Civil cases at law. Auditors whose findings of 

fact are not final. 253 
89 _— Civil cases at law. Auditors whose findings of 

fact are final. 257 
90 Equity cases. Settlement of master’s re- 

port. 259 
91 Equity cases. Receivers. 270 
92 = Civil cases. Reference to arbitration. 271 
93 Civil cases. Award; objections and re- 

committal. 276 
94 Civil cases. Supervision of auditors, 


masters, receivers and other 
officers. 277 
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NUMBER APPLICABLE 
OF RULE TO TITLE 


SPECIAL PROVISIONS FOR CRIMINAL CASES. 


95 Capital criminal Counsel in capital cases. 
cases. 

96 Capital criminal Experts in capital cases. 
cases. 


97 Criminal cases, etc. | Experts in criminal cases. 
98 Criminal cases, etc. Condition of probation. 
99 Criminal cases, etc. | Term of probation. 

100 Criminal cases. Term of orders for payment. 


MISCELLANEOUS PROVISIONS. 


101 Civil cases. Procedure for the interpre- 
tation of written  instru- 


ments. 
102 All cases. Jurors. 
103 All cases. Writ of protection. 


104 Petitions for admis- Admission of attorneys. 
sion as attorney. 

105 Petitions for admis- Hearing as to character. 
sion as attorney. 


106 Civil cases. Certain appearances pro- 
hibited. 

107 All cases. Attorney not to be bail or 
surety. 

108 All cases. Attorneys as witnesses. 

109 All cases. Exhibits. 

110 All cases. Exhibition of records. 

111 All cases. Extra charges by officers. 


112 Divorce, etc. cases. Signature to papers. 
113 Divorce, etc. cases. Allowance to defend. 
Naturalization. 





Naturalization cases. 
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291 


291 


292 
293 
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294 
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RULES OF THE SUPERIOR COURT 
OF MASSACHUSETTS. 





GENERAL PROVISIONS. 


RULE 1. 


(Applicable to all cases.) 


EFFECT OF THESE RULES 


The provisions of these rules, so far as they are the 
same as those of existing rules, shall be construed as a 
continuation thereof, and not as new provisions. 


NOTE TO RULE l. 
This is adapted from G.L. ec. 281 §2. 


The notes which are appended to these rules have never been 
adopted or approved by the court, and form no part of the rules. 


RULE 2. 
(Applicable to all cases.) 
CHANGE OF TIME FOR PLEADINGS AND PROCEEDINGS 


The court in its discretion may order or permit 
pleadings to be filed, or any proceeding to be had, at 
other times than are provided in these rules; but this 
shall not apply to the taking of exceptions, the filing 
and allowance of bills of exceptions, the filing of draft 
reports under Rule 75, or the claim of appeals. 
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When the day or the last day for the performance 
of any act authorized or required by these rules or by 
any order of the court falls on Sunday or a legal holiday, 
the act may be performed on the next succeeding 
business day, unless a contrary intent appears. 


NOTE TO RULE 2. 


History. This rule is founded on Equity Rule 17 (252 Mass. 
605) and G. L. ec. 4 §9. G. L. e. 231, §$71, 72 provide that orders 
“enlarging time’ in actions at law, may be made by written con- 
sent of parties or attorneys, as well as by the court. 

Various applications of rule. A common application of this 
rule is by ordering pleadings filed in a shorter time than that 
allowed by Rule 25. It has been doubted whether such an order 
“an be made against a defendant who has not appeared and to 
whom Rule 25 gives twenty-one days after the return day for 
appearance. 

The rule permits the period of five days allowed for exceptions 
to a master’s report under Rule 90 to be extended (Nye v. Whitte- 
more, 193 Mass. 208; Berenson v. H. G. Vogel Co., 253 Mass. 
185, 187) or reduced. 

The ten days allowed by Rule 28 for answering over after a 
plea has been overruled or disproved, may be extended. Prunier 
v. Schulman, 261 Mass. 417. 

Usually time may be extended after expiration of regular time. 
Ordinarily an “extension” of the time for doing an act may be 
granted after the time regularly limited has expired. Dolan v. 
Boott Cotton Mills, 185 Mass. 576 (allowance of jury trial after 
time for claim under Rule 44). Whitney v. Hunt-Spiller Manuf. 
Corp., 218 Mass. 318 (motion for new trial after three days pre- 
scribed by Rule 54). Prunier v. Schulman, 261 Mass. 417 (time 
for answer after plea disproved, under Rule 28). Boston Morris 
Plan Co. v. Barrett, 1930 A. 8. 1745, s.e. Mass. (extension 
of time for answer under G. L. c. 231 §69, St. 1926 c. 381 §1). 

Exception where time relates to saving of law questions. But where 
the limitation of time relates to the saving of law questions, and 
it is important to know definitely whether such questions are still 
alive, an extension of time, to be valid, must be granted before 
the expiration of the time regularly limited or some previous 
extension thereof. Hack v. Nason, 190 Mass. 346. Allen, petr. 
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255 Mass. 227 (filing of bill of exceptions, Rule 73). Barnard 
Manuf. Co. v. Eugen C. Andres Co., 234 Mass. 148. C. F. Hovey 
Co. petr. 254 Mass. 551, 553. Flynn, petr. 265 Mass. 310. Herbert 
v. G. E. Lothrop Theatres Co., Inc., 1930 A. S. 2345, s.c. 
Mass. (allowance of exceptions, Rule 74). Brown v. Grow, 
249 Mass. 495, 498, 499 (filing of draft report, Rule 75). See also 
Sullivan v. Roche, 257 Mass. 166, 170. Thorndike, petr. 257 
Mass. 409, 412. Probably this does not apply to an extension 
of time for objections to a master’s report, under Rule 90, in view 
of the present rule and its predecessor. Nye v. Whittemore, 193 
Mass. 208. Smedley v. Johnson, 196 Mass. 316. Berenson v. 
H. G. Vogel Co., 253 Mass. 185, 187. See also Dorr v. Schenck, 
187 Mass. 542 (after time for filing exceptions, bill filed cannot be 
amended to include exception omitted from bill when filed). 

Method of computing time. In computing time “from the date, 
or from the day of the date, or from a certain act or event, the day 
of the date is to be excluded.”’ Bemis v. Leonard, 118 Mass. 502. 
Laine v. Aarnio, 265 Mass. 374. The entire day is excluded, 
though the act from which a certain number of days is to be 
computed takes place at a particular hour. Stevenson v. Don- 
nelly, 221 Mass. 161, 164. ‘In computing any period of time less 
than a week, Sunday is to be excluded; * * * in computing any 
period of time of a week or more, Sunday is to be included.” 
Stevenson v. Donnelly, 221 Mass. 161, 163. Holidays are on the 
same footing as Sundays. Marcellino, petr. 1930 A. 8S. 871, s.c. 

Mass. . Bailey v. Edmundson, 168 Mass. 297. Where 
the last day for the performance of any act under a “statute”’ or 
“contract” falls on Sunday or a legal holiday, G. L. c. 4 §9 now 
provides that it may be performed on the next succeeding business 
day. Grant v. Pizzano, 264 Mass. 475. Marcellino, petr. 1930 
A. S. 871, s. ¢. Mass. 

A requirement of a certain number of days of notice before a 
return or rule day, or before a hearing, is satisfied by excluding 
said day and including the day on which notice is given. For 
example, a requirement of seven days notice, or not less than seven 
days notice, before a hearing on Monday, is satisfied by notice on 
the preceding Monday. Butler v. Fessenden, 12 Cush. 78. 
Bemis v. Leonard, 118 Mass. 502, 507. Stewart v. Griswold, 134 
Mass. 391. Lane v. Holman, 145 Mass. 221. Roman Catholic 
Archbishop v. Board of Appeal, 268 Mass. 416. 
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RULE 3. 
(Applicable to all cases.) 
SERVICE OF NOTICE. 


A notice to a party required by or given in pursuance 
of these rules, or any statute relative to procedure not 
requiring a different notice, shall be in writing, and, 
except as otherwise permitted by Rule 19, shall be 
served upon such party or his attorney or one of his 
attorneys by delivering the same personally to him 
or by mailing the same, postage prepaid, to him at his 
business address or the address entered under Rule 19. 

An affidavit of the person making the service shall 
be prima facie evidence thereof. 

This rule shall not apply to original process or notice 
to bring a party before the court. 


NOTE TO RULE 3. 


History. This rule is substantially the same as Common Law 
Rule 27 (1923) and 8. J. C. Common Law Rule 27 (252 Mass. 598). 
A similar provision appears in Equity Rule 18 (252 Mass. 605), 
which can be traced back to 8. J. C. Chancery Rule 12 (1818: 
14 Mass. 468) and 8. J. C. Chancery Rule 20 (1836: 24 Pick. 415). 
The Common Law rules cited can be traced back to Rule 19 
(1860) and 8. J. C. Common Law Rule 30 (1905). 

Various applications of rule. The provision for service of 
notices by mail is reasonable and valid. It “makes the depositing 
of a notice in the post-office, within the time limited, equally ef- 
fectual with personal service thereof within the same time.”’ Blair 
v. Laflin, 127 Mass. 521. Cowley v. McLaughlin, 141 Mass. 181, 
183. Gloucester Mutual Fishing Ins. Co. v. Hall, 210 Mass. 332, 
335. In the absence of such a provision, a party bound to give 
notice is usually bound to see to it that the adverse party actually 
receives the notice within the time allowed. O’Neil v. Boston, 
257 Mass. 414: Schneider v. Boston Elevated Railway Co. 
259 Mass. 564. 

A notice left at the office of the attorney for the adverse party 


is not lawfully served unless it actually reaches him. Foley v. 
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Talbot, 162 Mass. 462. See also Thorndike, petr. 1930 A. S. 
459 s. ¢. Mass. : 

A notice mailed to the party or attorney at an address other 
than his docketed or business address is invalid, with the excep- 
tions set forth in Rule 19, except as it may be personally ‘“‘de- 
livered” to him notwithstanding the erroneous address. Murch 
v. Clapp, 228 Mass. 569. See also Thorndike, petr. 1930 A. 3. 
459 s. ec. Mass. 

This rule as to the service of notice has had frequent applica- 
tion to the notice of filing of exceptions required by G. L. ec. 231 
§ 113, and exceptions have often been dismissed in the superior 
court upon motion, because of want of proper service of notice. 
Day v. McClellan, 236 Mass. 330. 

Mailing or delivering a copy of a bill of exceptions, with no 
accompanying letter or memorandum as to the filing thereof, is 
not a notice of the filing of a bill of exceptions under G. L. ¢. 231 
§ 113. Broomfield v. Sheehan, 190 Mass. 585. Chertok v. Dix, 
222 Mass. 226. Day v. McClellan, 236 Mass. 330. On the other 
hand, a notice is valid though no copy of the bill of exceptions 
accompanies it. Dutton v. Bennett, 256 Mass. 397. 

An oral notice is of no effect, in the absence of a waiver of 
written notice. Shawmut Commercial Paper Co. v. Brigham, 
209 Mass. 199. Chertok v. Dix, 222 Mass. 226. O’Neill v. 
O’Neill, 229 Mass. 508. 

As to waiver of notice, see Shawmut Commercial Paper Co. v. 
Brigham, 209 Mass. 199. Chertok v. Dix, 222 Mass. 226. O’Neill 
v. O’Neill, 229 Mass. 508. Day v. McClellan, 236 Mass. 330. 

The word “affidavit” imports a written statement verified by 
oath. 

Service by an officer. Sheriffs and their deputies ‘“‘may serve by 
copy, by them attested, demands, notices and citations not re- 
quired by law to be served by an officer, and their returns of 
service thereof shall be prima facie evidence.” G. L. c. 37 § 12. 
Constables ‘‘may serve by copy, attested by them, demands, 
notices and citations, and their returns of service thereof shall be 
prima facie evidence; but this provision shall not exclude the 
service thereof by other persons.” G. L. c. 41 § 94. These 
statutes originated in 1860, and were intended to make the officer’s 
return evidence and thus make it unnecessary in most cases to call 
him as a witness. Leavitt v. Leavitt, 135 Mass. 191. Highway 
accident notices may be served, and proof of service made, under 
these statutes. Whitney v. Lowell, 151 Mass. 212. Coghlan v. 
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White, 236 Mass. 165. The return is not conclusive, and may be 
contradicted. Coghlan v. White, 236 Mass. 165, 169. 

When the service of notice is made by an officer, his return, 
without affidavit, is prima facie evidence of service, under the 
statutes just cited, just as is the affidavit of a person not an officer 
under this rule. For the meaning of “prima facie evidence,” see 
Chandler v. Prince, 217 Mass. 451. Coghlan v. White, 236 Mass. 
165, 169. Murphy v. Hanright, 238 Mass. 200, 205. Thomas v. 


The Meyer Store, Inc., 1929 A. S. 2023 s. ec. Mass. ; 
Haun v. LeGrand, 1929 A. S. 2027 s. e. Mass. . Wilson v. 
Grace, 1930 A. S. 2023 s. e. Mass. and Ferreira v. Franco, 


1930 A. S. 2051 s. e. Mass. 

Service on attorney, in general. In the absence of rule, “the 
notice of any order in a cause may be given to the attorney of 
record.”’ Rogers v. Ladd, 117 Mass. 334, 337. See also Smith v. 
Bowditch, 7 Pick. 137. A notice to the trial attorney, though 
not the attorney of record, is valid. Peirson v. Boston El. Ry. Co. 
191 Mass. 223, 235, 236. Whether a notice to a resident plaintiff 
of a hearing on an application to discharge or reduce an attach- 
ment in a case not yet entered, may be served upon his attorney, 
is questionable, under G. L. ec. 223 § 114 and Richardson v. Green- 
hood, 225 Mass. 608. 

Service under statutes. A statutory requirement of ‘service”’ 
usually means service by an officer; as in G. L. c. 231 § 69 as amend- 
ed by St. 1926 c. 381, relative to notices to admit facts. Boston 
Morris Plan Co. v. Barrett, 1930 A. S. 1745 s. ec. Mass. 


RULE 4. 
(Applicable to all cases.) 
INDORSEMENT OF PAPERS. 


The full name of the plaintiff and of the defendant 
first named in the case, a descriptive title of the par- 
ticular motion, pleading or other paper, and as to 
papers filed subsequent to the answer, the number of 
the case, shall be indorsed thereon before filing in the 
clerk’s office. The clerk shall refuse to receive any 
paper offered for filing without compliance with this 
rule. 
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RULE 4 
NOTE TO RULE 4. 


This is based upon the last sentence of Equity Rule 5 (252 
Mass. 601). In some respects it goes beyond 8. J. C. General 
Rule as to Records, § 7 (252 Mass. 614), which declares it to be 
“desirable * * * that all papers shall bear on the back the full 
name of the plaintiff and of the defendant first named in the 
action, the nature of the paper, and the name of the attorney 
filing the same.’’ After the time of answer, counsel ought to 
have in their offices the docket numbers of their cases. 


RULE 5. 
(Applicable to civil cases.) 
COSTS AND TERMS. 


In allowing an amendment, removing a default, 
granting a postponement, or making any other inter- 
locutory order or decree, costs may be awarded and 
terms imposed in the discretion of the court, in addi- 
tion to any otherwise provided for in these rules. 


NOTE TO RULE 5. 


History and statutory basis. This rule is based upon various 
statutes and rules mentioned in this note. The courts are author- 
ized to allow amendments ‘“‘upon terms” (G. L. c. 231 §§ 52, 53, 55), 
and to remove defaults “upon terms.” G. L. ¢. 231 § 57. By 
G. L. c. 261 § 18, referring to the chapter as to costs in civil actions, 
it is provided that “this chapter shall not affect * * * the power 
of a court to require costs to be paid by either party as the con- 
dition of an amendment, continuance or other order which is 
passed upon his motion, or to withhold and refuse costs on like 
occasions.” It is provided by 8. J. C. Common Law Rule 4 
(252 Mass. 590), and was provided by the earlier rules of this 
court up to Rule 5 (1915), that an amendment in matter of sub- 
stance requires the imposition of a single or double term fee. 
Burton v. Frye, 139 Mass. 131. Quimby v. Jay, 196 Mass. 584. 
Since Rule 5 (1915) the imposition of ‘‘terms” in such cases has 
been discretionary. Rule 5 (1923). By Common Law Rule 26 
(1923), originating in Rule 27 (1915), the court may “impose any 
other and additional terms” for a postponement. In dealing with 
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interrogatories, G. L. ¢. 231 §66 provides that ‘‘such order may 
be made respecting costs, in the action or cause or otherwise, as 
the court may direct by general rule, or by a special order in each 
case.” By G. L. e. 231 § 59 the court may award a defendant 
reasonable costs in refusing to advance an action for speedy trial. 

In equity, it is provided that the costs ‘‘shall be wholly in the 
discretion of the court, but no greater amount shall be taxed therein 
than is allowed for similar charges in actions at law.” G. L. e. 
261 $13. By 8. J. C. Equity Rule 11 (252 Mass. 603) it is pro- 
vided that ‘‘in making any interlocutory order or decree costs may 
be ordered in the discretion of the court.’’ Costs and double costs 
are provided for on exceptions to an answer in a bill for discovery. 
S. J. C. Equity Rule 13 (252 Mass. 604). Rule 30, post. On 
amendments, the court ‘“‘may in all cases,”’ but need not, “impose 
just and reasonable terms upon the parties.” 8S. J. C. Equity 
Rule 17 (252 Mass. 605). Lewenstein v. Forman, 223 Mass. 325. 

Terms. The word ‘terms’ does not refer to the clerk’s term 
fee of forty cents for every term during which the case was pending, 
created by St. 1853 c. 369 (see also R. 8S. 1836 c. 122 § 2) and 
abolished by St. 1888 ec. 257 § 3; nor to the term fee of five dollars 
allowed parties in the taxable costs for theoretical attendance 
at every term (now sitting, St. 1885 c. 384 § 16. Note to Rule 60) 
usually not exceeding three, created by St. 1852 c. 312 § 81, and 
still existing. G. L. c. 261 § 23, as amended by St. 1924 c. 108 § 1. 
In Thompson v. Dickinson, 159 Mass. 210, under the power to 
impose terms, it was held that the court “may prescribe the kind 
of defense which a defendant may be permitted to make as a term 
or condition of striking off a default.”” See also Gahm v. Wallace, 
206 Mass. 39. But in Fuller v. Trustees of Deerfield Academy, 
252 Mass. 258, it was held that payment of counsel fees could not 
be required as the condition of an amendment. See also Boynton 
v. Tarbell, 1930 A. S. 1509 s. e. Mass. . In Porter v. 
Travelers Ins. Co. 236 Mass. 524, the payment of fifteen dollars 
was held proper “terms” upon a postponement. An amendment 
to a declaration or bill may be allowed on the terms that the plain- 
tiff take no costs, but pay costs, up to the time of the amendment. 
Lester v. Lester, 8 Gray 437. Drew v. Beard, 107 Mass. 64, 77. 

Reservation. For a case where it was held that a reservation by 
the court of the question of costs on an amendment did not operate 
to stay judgment, see Somerville v. Fiske, 137 Mass. 91, the sub- 
stance of which was unnecessarily incorporated into the now obso- 
lete Rule 55 (1923). See also Cannon v. Leonard, 10 Allen 247. 








COMMENCEMENT OF SUIT, PARTIES 
AND PROCESS. 


RULE 6. 
(Applicable to civil cases begun by writ.) 
ENTRY OF CASES. 


Unless the court for cause shown otherwise orders, 
the clerk shall not enter upon the docket any action at 
law begun by writ before the writ is returned and 
placed on file, or any case appealed or removed to this 
court unless the papers required by law are filed at the 
time of entry. 

Upon the filing of a petition for late entry or of a 
complaint founded on an omission to enter an appeal, 
notice of the hearing thereon shall be issued to be 
served by an officer on the adverse party. 


NOTE TO RULE 6. 


History. The first paragraph of this rule is substantially the 
same as Common Law Rule 1 (1923). It originated in Rule 4 
(1860). The second paragraph is substantially the same as 
Standing Order 1 (1923). 

Entry. The first paragraph of the rule is a survival from a 
state of practice in which the clerk entered on the docket the 
names of cases, leaving the papers to be filed later. Priest v. 
Groton, 103 Mass. 530, 533. At the present time, its principal 
effect is to require incidental matters arising before entry of the 
writ, such as an application, before entry of the writ, for reduction 
or discharge of an excessive or unreasonable attachment under 
G. L. ec. 231 § 114 (see Richardson v. Greenhood, 225 Mass. 608), 
to be entered as a separate proceeding. See G. L. c. 262 § 4. 
Thorndike, petr., 252 Mass. 154, and cases cited. 


23 








24 S. C. RULES, 1931, ANNOTATED 


An entry of a writ or an appeal before the return day will take 
effect on the return day. Reardon v. Cummings, 197 Mass. 128. 
Thayer Academy v. Assessors of Braintree, 232 Mass. 402, 406. 
In equity, by the express provisions of G. L. c. 214 § 7, a writ may 
be entered before the return day. Entering a writ or appeal, or 
filing a document, means making it a matter of record in the 
clerk’s office; handing it to the clerk or an assistant clerk at his 
house or other place, not the clerk’s office, is insufficient. Old 
Colony St. Ry. Co. v. Thomas, 205 Mass. 529. The clerk need 
not accept an entry without the legal entry fee. Thorndike, petr., 
252 Mass. 154. Radway v. Selectmen of Dennis, 266 Mass. 329. 
The entry must be made in the county in which the case is pending. 
Grant v. Pizzano, 264 Mass. 475. An attempted entry after the 
clerk’s office has reasonably been closed for the day is ineffective. 
Tuttle v. Boston, 215 Mass. 57. Orne v. Barstow, 175 Mass. 193. 

Complaint for non-entry. In the absence of the second para- 
graph of the rule, no notice would be required on a complaint 
founded on an omission to enter an appeal, under G. L. c. 212 §§ 12, 
13, now applicable to only a very limited class of cases under 
modern practice in district courts. G. L. c. 231 §§ 103, 104, as 
amended by St. 1921 c. 486 $36. St. 1922 ¢.532§8. St. 1925 c. 
132. Currier v. Beard, 216 Mass. 113. 

Late entry. Likewise, in the absence of the second paragraph 
of the rule, no notice would be required on a petition for late entry 
of an action. Without consent, the court has no power to permit 
a writ to be entered unless it is done before the regular return day 
next succeeding the return day named in the writ. G. L. ¢. 231 
§ 13. Dudley v. Keith, 153 Mass. 104. But where on Thursday, 
Feb. 5, 1914, three days after the succeeding return day, the court 
permitted the late entry of a writ, and the defendant appeared 
generally, it was held that the case was properly in court. Riley 
v. Brusendorff, 226 Mass. 310. It seems that a writ may be 
entered by consent, after the next succeeding return day. United 
States v. O’Brien, 120 Fed. 446. Compare United States v. 
Frederick E. Atteaux Co. Inc., 275 Fed. 1013. Late entry does 
not affect attachments (Lemieux v. Lincoln, 204 Mass. 55), or the 
liability of sureties (Gorgorian v. Prood, 167 Mass. 31), but trus- 
tees paying the principal defendant after non-entry on the return 
day and in ignorance of any petition for late entry will be pro- 
tected. Varian v. New England Mutual Accident Assn., 156 Mass. 1. 

No return day for removed cases. In cases removed from dis- 
trict courts to the superior court under G. L. ec. 231 §§ 103, 104, as 
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amended by St. 1921 c. 486 § 36, St. 1922 c. 532 § 8, St. 1925 c. 132, 
the commissioners who prepared G. L. c. 223 § 24 inserted a pro- 
vision that the first Monday of every month shall be a return day 
in every county for the entry of actions “removed,” as well as 
those appealed, from district courts. No such return day ex- 
isted under St. 1912 c. 649, by which the practice of removal was 
created, and the insertion of the word “removed” in G. L. ¢. 223 
§ 24 appears to have been an inadvertent following of the false 
analogy of appeals under G. L. c. 231 § 97. The practice as to 
removals is set forth in G. L. c. 231 § 104, as follows:—‘The clerk 
shall forthwith transmit the papers and entry fee in the cause to 
the clerk of the superior court, and the same shall proceed as 
though then originally entered there.” Under this practice there 
is no return day for a removal, and the provision of G. L. ce. 223 
§ 24 as to return days for removals seems ineffectual and meaning- 
less. 


RULE 7. 
(Applicable to equity cases.) 
FORM OF BILL. RESTRAINING ORDER. INJUNCTION. 


No restraining order, injunction or other proceeding 
shall be ordered until the bill is filed, unless for good 
cause shown. No preliminary injunction or restraining 
order shall be ordered except upon a bill which has been 
sworn to or upon verification of the material facts by 
affidavit or otherwise. 


NOTE TO RULE 7. 


Bill must be filed. This rule is founded on Equity Rule 2 (252 
Mass. 600). The first sentence can be traced back to S. J. C. 
Chancery Rule 3 (1860: 14 Gray 352). But it is not unusual to 
make an order before the bill is filed, providing for the issue of a 
temporary restraining order upon the filing of the bill. Winslow 
v. Nayson, 113 Mass. 411. 

Verification of facts. The second sentence originated in Stand- 
ing Order 5 (1900) quoted in 193 Mass. 190, note, which was in- 
corporated in 8. J. C. Equity Rule 2 (1905). The requirement 
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of affidavit or a sworn bill where a temporary restraining order or 
preliminary injunction is asked, without verification of the facts 
by evidence or otherwise (Decorative Stone Co. v. Building 
Trades Council, 13 F. (2d) 123), conforms to general equity 
practice. 32 C. J. 308, 335, 336. U.S. 8. C. Equity Rule 73 
(226 U. 8. 670). U.S. C. Title 28 § 381. Black v. Henry G. 
Allen Co., 42 Fed. 618, 622-623. Modox Co. v. Moxie Nerve 
Food Co., 162 Fed. 649. Allegations made merely upon infor- 
mation and belief, though an oath is attached in the usual form, 
are ordinarily insufficient to justify an ex parte restraining order 
or preliminary injunction; sufficient allegations must be definitely 
made under oath. 32 C. J. 337. Campbell v. Morrison, 7 Paige 
Ch. (N. Y.) 157. Hamersley v. Wyckoff, 8 Paige Ch. (N. Y.) 72. 
Perkins v. Collins, 3 N. J. Eq. 482. Youngblood v. Schamp, 15 
N. J. Eq. 42. Manistique Lumbering Co. v. Lovejoy, 55 Mich. 
189. Caulfield v. Curry, 63 Mich. 594. Allen v. Wayne Circuit 
Judge, 159 Mich. 612. Henderson v. Reynolds, 168 Ind. 522. 
Behre v. Anchor Ins. Co., 297 Fed. 986. A proper form of jurat 
is as follows:—Personally appeared before me , 
and made oath that he has read the foregoing bill of complaint, 
and knows the contents thereof, and that the facts stated therein 
are true of his own knowledge, except such as are stated to be 
alleged on information and belief, and as to those that he believes 
them to be true. Coty Ine. v. Parfums de Grande Luxe, Inc., 
298 Fed. 865, 877. Gerlach-Barklow Co. v. Morris & Bendien, 
Ine., 23 F. (2d) 159. United Air Cleaner Corp. v. Evans, 22 F. 
(2d) 975. Where a restraining order or preliminary injunction 
is sought by a defendant under a counterclaim, under Rule 32, 
the allegations of the counterclaim should be verified by affidavit. 

Temporary restraining orders. Injunctions. G. L. e. 214 § 9, 
which resembles U. 8. C. Title 28 § 381 and U. 8. 8. C. Equity 
Rule 73 (226 U. 8. 670), prohibits the granting of a preliminary 
injunction without notice, and substitutes a temporary restrain- 
ing order pending an application for a preliminary injunction, 
notice of which must be made returnable not later than ten days 
from the granting of the temporary restraining order. The form 
of notice is discretionary with the court. Franz v. Franz, 15 F. 
(2d) 797. Matter of Allin, 224 Mass. 9, 11. An ex parte re- 
straining order or preliminary injunction does nor violate the due 
process clause. Akron, C. & Y. Ry. Co. v. United States, 261 
U. 8. 184, 201. Shea v. Peters, 230 Mass. 197, 201. At the 
hearing on the application for the preliminary injunction, unless 
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the moving party proceeds, ‘‘the court shall dissolve the tem- 
porary restraining order’’; though such order expires without any 
action by the court. Stathopoulos v. Reeksting, 252 Mass. 542, 
544. Pack v. Carter, 223 Fed. 638. Wireless 8. A. Co. v. Priess, 
246 Mass. 274. For convenience, after notice and at the hearing, 
in order to avoid drafting a new decree for a preliminary injunc- 
tion after a temporary restraining order, a practice has grown up 
of entering a decree continuing the restraining order in force, 
until a further hearing the time of which is fixed, or until the 
further order of the court (Stathopoulos v. Reeksting, 252 Mass. 
542), or pending the final determination of the case. Such a 
decree in substance and effect is a granting of a preliminary in- 
junction. Schainmann v. Brainard, 8 F. (2d) 11. Davis v. 
Hayden, 238 Fed. 734, 736, 737. The dismissal of a bill ipso 
facto dissolves all restraining orders or injunctions previously 
granted. 32 C. J. 362. Where, after a preliminary injunction, 
the merits are decided in favor of the defendant, it is safer to 
vacate the injunction by an interlocutory decree that cannot 
itself be vacated by an appeal (G. L. ec. 214 § 26), rather than by 
the final decree, that may be. G. L. c. 214 § 19. A defendant 
cannot recover for damage caused by a restraining order or in- 
junction, in the absence of a bond or proof of malice. Weinberg 
v. Goldstein, 241 Mass. 259. 

A restraining order or injunction issued in violation of statute 
or of this rule may not be ignored as void. Howat v. Kansas, 
258 U. 8. 181. Lawrence v. St. Louis-San Francisco Ry. Co., 
274 U. 8. 588. Lewinsohn v. United States, 278 Fed. 421. Ale- 
mite Mfg. Corp. v. Staff, 42 F. (2d) 832. Irving & Casson- 
A. H. Davenport Co. v. Howlett, 229 Mass. 560, 562, 563. Even 
when properly attacked by appeal, it need not be reversed where, 
in case of reversal, justice would demand its immediate renewal. 
Mississippi Valley Trust Co. v. Railway Steel Spring Co., 258 
Fed. 346. Powell v. Valentine, 106 Kan. 645, 650. 

National banks. In U.S. C. Title 12 § 91, as to national banks, 
it is provided that “no attachment, injunction or execution, shall 
be issued against such association (i.e. a national bank) or its 
property before final judgment in any suit, action, or proceeding, 
in any state, county or municipal court.” Van Reed v. People’s 
Natl. Bk., 198 U. 8S. 554. While writs of replevin against a 
national bank (Corn Exchange Bank v. Blye, 101 N. Y. 303) and 
attachment of property or funds of others in the possession of a 
national bank (Earle v. Pennsylvania, 178 U. 8. 449), have been 
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allowed, the prohibition against preliminary injunction against 
such a bank seems absolute. Freeman Manuf. Co. v. Natl. 
Bk. of the Republic, 160 Mass. 398. 

Persons bound by injunction. The writ of injunction is really 
unnecessary, and has been abolished in England. Rules of the 
Supreme Court, Title 50, Rule 11. Service of the writ is good 
evidence that the defendant has notice of the injunction, but 
service of a copy of the decree is equally effective. A defendant, 
and one though not a party (see note to Rule 15) who assists him, 
is liable for contempt if he violates a decree of injunction, or an 
order for such a decree, after actual notice of it in any form. 
Winslow v. Nayson, 113 Mass. 411. Wireless 8. A. Co. v. Priess, 
246 Mass. 274. Keith v. Rosnosky, 231 Mass. 409, 412. In re 
Lennon, 166 U.S. 548. Union Tool Co. v. Wilson, 259 U.S. 107. 
Alemite Mfg. Corp. v. Staff, 42 F. (2d) 832. Townsend v. Baker, 
1 Barnes (1754 ed.) 25. Skip v. Harwood, 3 Atkyns 564. Hearn 
v. Tennant, 14 Vesey 136. James v. Downes, 18 Vesey 522. 
Ex parte Langley, 13 Ch. D. 110. United Telephone Co. v. 
Dale, 25 Ch. D. 778. D.v. A & Co. (1900), 1 Ch. 484. Kistler 
v. Tettmar (1905), 1 K. B. 39. Trimmer v. Pennsylvania, 8. & 
N. E. R.R. Co., 36 N. J. Eq. 411. Stuart v. Stuart, 123 Mass. 
370, 371. 15 A. L. R. 386. 

Form of bill. The statutory rules for drafting bills in equity 
are found in G. L. ec. 214 §§ 12, 15. Brest v. Commissioner of 
Insurance, 1930 A. 8. 113, s. e. Mass. . Chinese A. R. 
Corp. v. Finigan, 1930 A. 8. 1673, s. c. Mass. . Contrary 
to the general rule of equity practice, by which the caption is no 
part of the bill, and the parties must be described in the body of 
the bill (Jackson v. Ashton, 8 Peters 148. Abbott v. Eastern 
Mass. St. Ry. Co., 19 F. (2d) 463), the statute provides that the 
bill “shall be entitled in the proper court, with the full title of the 
cause containing the names and descriptions of all the parties.” 

Bill inserted ina writ. The statute provides that a suit in equity 
may be commenced, not only according to customary equity 
practice, but also “by an original writ of summons or of sum- 
mons and attachment or by trustee process.” G. L. c. 214 §7. 
The question has arisen, whether the bill must be inserted in the 
writ like a declaration at common law, which was introduced by 
“for that” and written into the writ following the statement of the 
form of action. See, for example, Williams v. Hingham & Quincy 
B. & T. Corp., 4 Pick. 341. That such was the original intention 
plainly appears from R. S. (1836) ¢. 90 § 117; ¢. 107 §22. As 
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late as P. S. (1882) ce. 151 §§ 5, 6, carried forward in part into R. L. 
(1902) c. 159 §§ 8, 9, the bill was required to be “inserted” in the 
writ, meaning of course insertion according to the common law 
practice and not mere enfolding. The present statute does not 
use the word “‘inserted,”’ though in one place the word “attached” 
appears. G. L. ec. 214 §7, originating in St. 1909 c. 183. The 
express provision that the bill need not be “inserted” in the copy 
or summons served (G. L. c. 214 §8) implies that it has been 
inserted in the writ. The provision for furnishing a copy of the 
bill on demand, after attachment or injunction (G. L. c. 231 § 12. 
Ferguson & Co. Inc. v. Melillo, 266 Mass. 197), does not imply the 
contrary, for after an attachment the defendant would have no 
other means before entry of inspecting the bill, even though con- 
tained in the writ. But the conclusive argument for the necessity 
of making the bill part of the writ by physical insertion, or at 
least attachment, before service, is that the common law required 
all writs to contain a full statement of the cause of action, by way 
of declaration, until St. 1852 c. 312 §§ 7-9, now G. L. ec. 231 §§ 11, 
12 (Brigham v. Este, 2 Pick. 420. Keenan v. Knight, 9 Allen 
257. Reardon v. Cummings, 197 Mass. 128. Whiting v. Hough- 
ton, 228 Mass. 429); and the familiar relaxation of that rule under 
that statute applies only to ‘“‘actions of contract or of tort.” 

Need of specific prayer for preliminary relief. The general rule 
of equity practice is that a temporary restraining order or pre- 
liminary injunction will not be granted without, or in excess of, 
a specific prayer therefor. U.S. 5S. C. Equity Rule 25 (226 U.S. 
655), Story, Eq. Pl. §41. 32 C. J. 334, 335. Burdett v. Hay, 
4 De G. J. & 8.41. Munro v. The Wivenhoe & B. Ry. Co., 4 De 
G. J. & S. 723. 


RULE 8. 


(Applicable to cases of divorce and nullity or validity of 
marriage.) 


LIBELS. 


The libellant shall set forth in the libel the names and 
dates of birth of minor children who are living, if any, 
and whether or not any previous libel for divorce, or 
petition or libel for annulling or affirming marriage, 
or petition for separate support or for a decree of 
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desertion or living apart for justifiable cause, has been 
brought by either of the parties; and if such a proceed- 
ing has been brought shall file with the libel a certified 
copy of the libel or petition in such other proceeding 
together with a certified copy of the docket entries 
relating thereto. 


NOTE TO RULE 8. 


This is founded upon Divorce Rule 10, adopted April 11, 1925, 
to take effect June 1, 1925. 


RULE 9. 
(Applicable to divorce cases.) 
CHARGES OF ADULTERY. 


Whenever adultery is charged in a libel, cross-libel, 
answer, statement of objections, or other pleading, it 
shall be stated that the name of the person, hereinafter 
called the co-respondent, charged with committing adul- 
tery with one of the parties, is known or is not known 
to the pleader, and such person shall not be named. 

If the name of the co-respondent is stated as known, 
the party alleging adultery shall thereupon deliver to 
the clerk affidavits, other than those of counsel, sup- 
porting the allegation of adultery, and also a motion to 
amend the pleading by inserting the name of the 
co-respondent, and his residence, if known. Unless 
such affidavits and motion are delivered to the clerk 
in accordance with this rule, the libel or cross-libel shall 
be dismissed without prejudice, or the other pleading 
stricken out, as the case may be, as of course, so far 
as relates to the charge of adultery. 

The motion with the affidavits shall be sealed up by 
the clerk and presented by him to some justice, who 
shall inspect the same and hold such ex parte hearing, 
if any, as he may deem proper, and shall grant the 
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motion if he finds probable cause has been shown that 
the charge of adultery made by the proposed amend- 
ment is true. 

If the motion is allowed, it shall be filed and an entry 
shall be made on the docket ‘“‘Motion to insert name of 
co-respondent allowed,” and the affidavits shall be sealed 
and returned to the clerk to be held for the inspection 
of parties, including the co-respondent, and counsel of 
record, and no others except by order of the court. 

If the motion is denied, it shall be sealed by the 
justice with the affidavits and returned to the clerk, 
to be held subject to the order of the court, and the 
clerk shall enter upon the docket ‘‘Motion to insert 
name of co-respondent denied.” 

If the co-respondent is unknown at the time of filing 
the libel or other pleading, but becomes known while 
the matter is pending, a motion and affidavits shall 
thereupon be delivered to the clerk and further pro- 
ceedings had as hereinbefore provided. 


NOTE TO RULE 9. 


This is founded upon Divorce Rules 5 and 7 (1923), the latter 
of which originated in Divorce Rule 10, adopted Jan. 6, 1912. It 
conforms to G. L. c. 208 §$ 10, 11, and somewhat extends the 
statute. Hatchman v. Hatchman, 252 Mass. 281. A _ person 
with whom one of the parties has gone through a ceremony of 
marriage, the validity of which may be affected, may be admitted 
as a party. Sampson v. Sampson, 223 Mass. 451, 457. For 
notice to a person charged with adultery, see Rule 13. 


RULE 10. 
(Applicable to equity cases.) 


FORM OF SUBPCENA. 


When, in a suit in equity, the original process to 
require the appearance of a defendant shall be a sub- 
poena, it shall be in the form following: 
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COMMONWEALTH OF MASSACHUSETTS 
SS. 
To A. B. of [addition] 
[L.s.] GREETING: 


Whereas a suit in equity has been begun against you 

in our Superior Court, within and for the county of 

by C. D. of 
[addition] 

WE COMMAND YOU, if you intend to make any 
defense, that within twenty-one days after the first 
Monday of next, which Monday is the 
return day of this subpoena, you do cause your written 
appearance to be entered and your written answer or 
other lawful pleading to be filed in the office of the 
clerk of said court at in said county 
first above named, and further that you defend against 
said suit according to law, if you intend to make any 
defence, and that you do and receive what the court 
shall order, adjudge and decree therein. 

Hereof fail not, at your peril, as otherwise said suit 
may be adjudged, and orders and decrees entered 
therein, in your absence. 

Witness, Esquire, the 

day of in the year of 
our Lord one thousand nine hundred and 
Clerk. 


If, by special order, the court so directs, the time for 
appearance and pleading, set forth in the subpoena, 
may vary from the foregoing. 


NOTE TO RULE 10. 


History. This rule is a substitute for Equity Rule 1 (252 
Mass. 600). The last paragraph of that rule is not covered by 
the present rule, because the teste, seal, clerk’s signature and 
manner of service of subpoenas are provided for by G. L. e. 223 
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§§ 21, 41, and G. L. ec. 214 §11. The rule originated in S. J. C. 
Chancery Rule 4 (1818: 14 Mass. 466). 

Forms of legal process archaic. G. L. ec. 223 § 16 provides as 
follows:—‘‘Original writs shall be in the form heretofore estab- 
lished by law and by the usage and practice of the courts. If 
changes in their form are necessary in order to adapt them to 
changes in the law, or for other sufficient reason, the courts may 
make such changes, subject to the final control of the supreme 
judicial court, which may by general rule regulate such changes 
in all the courts.” See also G. L. c. 220 §2. The forms in com- 
mon use remain the same as those prescribed by St. 1784 ec. 28. 
The essence of the original writs therein prescribed, and now in 
use, is a direction, nominally from the court, to an officer, to 
summon the defendant to appear before the court, or to arrest 
him and bring him before the court, on a certain day, to answer 
to the plaintiff. That day, called the return day or entry day, 
formerly was the opening day of a term of court at which the 
case might be tried. See note to Rule 60. In a report to the 
judges of the supreme bench of Baltimore City, entitled ‘The 
Command of the Original Subpoena in Equity to be or appear 
in Court in Person,” dated June 5, 1920, Judge Carroll T. Bond, 
now chief judge of the court of appeals of Maryland, pointed 
out that when the forms of writs originated in England oral 
pleadings were in vogue (see 3 Holdsworth, Hist. Eng. Law, 3d 
Ed. 634, et seq.), and the writ commanded exactly what was 
required; paper pleadings and the substitution of an attorney to 
respond to the suit were refinements not then invented. Even 
in 1784 the forms now in use had become archaic, for while the 
entry of an appearance, though not a personal appearance, was 
apparently required on the return day (St. 1784 c. 28; R. S. e. 
92 § 1), written pleadings remained to be filed, and as late as 
S. J. C. Common Law Rules (1820: 16 Mass. 370) the practice was 
to obtain a “rule” or order requiring the opponent to plead within 
a certain time.. By 8. J. C. Common Law Rule 3 (1836: 24 Pick. 
384) two days after the return day were allowed for appearances. 
No hearing could have taken place on the return day. The 
personal appearance of the defendant on the return day, in actions 
in the higher courts, has been unimportant for centuries. 

Laymen, summoned by a writ in the traditional form, not 
infrequently, even in the higher courts, sit in the court room 
through the return day, if the court happens to be in session, and 
depart, not hearing their cases called, without taking steps to 
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have their appearances entered and their answers filed. Then, 
when summoned to appear as witnesses in some case, under a 
similar form (St. 1784 ¢. 28), they are expected to attend per- 
sonally as directed, under penalty of punishment for contempt. 
Only a student of legal history can fairly be expected to under- 
stand the distinction. 

Steps toward modern forms. The archaic language of these 
forms has been recognized, and reform has been recommended. 
Second Report of the Judicial Council (Nov. 1926), 37. Sixth 
Report of the Judicial Council (Nov. 1930), 15. The only result 
in ordinary actions at law has been that some courts, in Massa- 
chusetts and Maryland, have contradicted the language of the 
writ by an explanatory note, in the hope that the perplexed lay- 
man will choose rightly the direction to be followed. Such a 
makeshift cannot afford a permanent solution. 

Nevertheless, the present rule does not attempt to solve the 
problem as to original writs. It may be doubtful whether tech- 
nically the present belated recognition of the impropriety of the 
traditional forms is “sufficient reason’ under the statute for 
changing a practice of centuries crystallized in the statute, or 
whether a court subject to the ‘‘final control’”’ of another can well 
undertake such a change. Furthermore, it seems that when the 
change is made it ought to be more radical than could be made by 
rule, and more radical than that proposed by the Judicial Council. 
The forms proposed by the judicial council assume the continued 
existence of existing kinds of writs, begin with the command to 
summon, and do not mention the return day or entry day upon 
which hang certain statutory consequences. Certain statutes (e.g. 
G. L. ce. 227 § 8) contemplate the existing form of summons. A 
thorough study of existing statutes and a complete redraft of 
them, with reference to unusual writs as well as the common ones, 
and precepts and citations as well, should precede any change. 

Form of subpena in equity. The situation in equity is more 
simple, where service is made upon a writ of subpoena instead of 
a writ of common law origin. G. L. c. 214 §7. The subpcena 
must be “returnable on one of the return days prescribed,” 
namely, on the first Monday of a month (G. L. ¢. 214 § 7), but no 
statute prescribes the form of the subpoena except that it must 
bear teste of the first justice of the court who is not a party to 
the suit, and that it must be under the seal of the court and signed 
by the clerk. G. L. ec. 223 §21. See also G. L. c. 223 § 41 as to 
the manner of service, and G. L. c. 214 $11 as to return days. 
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In the Federal courts fixed return days or rule days have been 
abolished, and subpoenas are returnable in twenty days. U.S. 
S. C. Equity Rule 12 (226 U. 8. 652). Perry v. John Hancock 
Mutual Life Ins. Co., 2 F. (2d) 250. 

The form of subpoena was first prescribed in Massachusetts 
by 8. J. C. Chancery Rule 4 (1818: 14 Mass. 466), and more 
recently by 8. J. C. Equity Rule 1 (252 Mass. 600). These forms 
follow the language of common law writs, as did the forms of sub- 
poenas in England prior to 1833. After the modernizing of 
common law writs by the Uniformity of Process Act, 2 Wm. IV ce. 
39, in 1832, by an order of Lord Chancellor Brougham, dated 
Dec. 21, 1833 (1 Mylne & Keen, Appendix xxi; 3 Law Journal 
N. 8. 6), the form of subpoena in equity was changed so as to 
command the defendant to “‘cause an appearance to be entered 
for you in our High Court of Chancery to a bill,” ete. A some- 
what similar form of subpcena was adopted in New Jersey -in 
1915 (Gondas v. Gondas, 99 N. J. Eq. 473, 477) and in Maryland 
in 1920. The form used in the Massachusetts land court is 
similar. St. 1928 ¢. 129. 

Time of taking out subpena. While there is no statute or rule 
requiring the plaintiff to take out a subpoena within a certain 
time, the court in its discretion may strike the bill from the files 
if there is undue delay in so doing. Homer v. Abbe, 16 Gray 
543. Bancroft v. Sawin, 143 Mass. 144. Stone v. Stone, 163 
Mass. 474. See also Mills v. Day, 206 Mass. 530. Whitney v. 
Cheshire Railroad Co., 210 Mass. 263. The period of limitations 
usually continues to run until a subpoena is taken out with an 
attempt to serve it promptly. International Paper Co. v. Com- 
monwealth, 232 Mass. 7. Mayor of Revere v. Special Judge, 
262 Mass. 393. Compare Farmers’ Loan & Trust Co. v. Lake 
Street Elevated R.R. Co., 177 U. 8. 51. For the rule in actions 
commenced by writ, see Rosenblatt v. Foley, 252 Mass. 188. 
Krasnow v. Krasnow, 253 Mass. 528. Gardner v. Webber, 17 
Pick. 407. Westminster Natl. Bank v. Graustein, 1930 A. 8. 
701, s. ¢. Mass. . Alpert v. Mercury Pub. Co. 1930 A. 8. 
1497 s. ¢. Mass. 

Miscellaneous. The writ of subpoena is the only writ in equity 
that has been framed by rule; but the court has ample power to 
frame any writ required in the exercise of its jurisdiction. G. L. 
ce. 214 §4. Cooke v. Gibbs, 3 Mass. 193. Jones v. Boston Mill 
Corporation, 4 Pick. 507. Com. v. Sumner, 5 Pick. 360, 369. 
Com. v. N. Y. C. & H. R. R.R. Co., 206 Mass. 417, 429. 
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For special provisions for service in bills for instructions, see 
G. L. ce. 214 §10. Burroughs v. Wellington, 211 Mass. 494. 

The power to shorten or to lengthen the usual time for appear- 
ance and pleading is given by Rules 2 and 25, and by the rule 
under discussion. 


RULE 11. 
(Applicable to equiiy cases.) 
SERVICE OF SUBPCENA. 


A subpoena shall be served in the same manner as 
a writ of original summons without attachment. The 
court may order further notice of the suit to a resident 
defendant not personally served, in the instances and 
manner and with the effect provided in G.L. c. 227 § 7. 
The court in all cases may require proof of actual 
notice. 


NOTE TO RULE 11. 


History. This is founded upon the second sentence of Equity 
Rule 3 (252 Mass. 601), which can be traced back to 8. J. C. 
Chancery Rules 4 and 6 (1818: 14 Mass. 467) and 8. J. C. Chancery 
Rule 6 (1836: 24 Pick. 411). 

G. L. ce. 223 § 41 provides that a subpoena issued in a suit in 
equity ‘shall be served the same number of days before the return 
day and in the same manner as an original writ in an action at law 
in the same court.” By G. L. ec. 214 § 11 the return day must be 
within three months. By G. L. e. 223 § 27 the subpoena must be 
served fourteen days at least before the return day. For the 
computation of time, see note to Rule 2. 

Service at law. At common law process was served upon a 
defendant personally, by personal delivery or reading, or often by 
arrest, and other modes of service allowed by statute or custom 
are classed as substituted service. Galpin v. Page, 18 Wall. 
350. Settlemier v. Sullivan, 97 U. S. 444, 447. United States 
v. Waverly Club, 22 F. (2d) 422. 3 Bl. Com. 279 et seq. 3 Chitty 
Gen. Pr. 140 et seq. Tidd’s Practice, 102 et seq. 9 Holdsworth 
Hist. Eng. Law, 247-256, 349-351. St. 12 Geo. I, c. 29 § 1. 
Aldred v. Hicks, 5 Taunt. 186. Redpath v. Williams, 3 Bing. 
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—_ 443. Rhodes v. Innes, 1 Dowl. P. C. 215. Goggs v. Lord Hunt- 
ingtower, 1 Dowl. & L. 599. Heath v. White, 2 Dowl. & L. 40. 
od Jackson v. Spittal, L. R. 5 C. P. 542, 550. For consent to con- 
ule fession of judgment without notice, see Ferranti v. Lewis, 1930 
A. S. 923, s. c. Mass. . Under our statutes service is made 
by reading the subpoena to the defendant, by delivering to him a 
copy thereof attested by the officer who serves it, or by leaving 
such attested copy at the last and usual place of abode of the 
defendant if he has any within the commonwealth known to the 
officer, and if he has none, by leaving such attested copy with his 
tenant, agent or attorney, if he has any within the commonwealth 
known to the officer. G. L. c. 223 §§ 29,31. Fall River v. Riley, 
as 140 Mass. 488. See also Ashkenazy v. O’Neill, 267 Mass. 143. 
he For service on corporations, see G. L. ¢. 223 §§ 36-40, 39 A 
nt (St. 1929, c. 80 § 4); c. 181 §§ 3, 4, 8; c. 175 § 151, third, § 154; ec. 
d 176 §42. The most simple mode of service upon an ordinary 
. business corporation, domestic or foreign, is by serving upon 
7. “the clerk, cashier, secretary, agent or other officer in charge of 
al its business.” G. L. ¢. 223 §§37, 38. Reynolds v. Missouri, 
Kansas & Texas Ry. Co., 224 Mass. 379, s. c. 228 Mass. 584. 
Thurman v. Chicago, M. & St. P. Ry. Co., 254 Mass. 569. Fore 
River Shipbuilding Corp. v. Commonwealth, 248 Mass. 137. 
ty Haskell v. Aluminum Co. of America, 14 F. (2d) 864. Some 
corporations, other than business corporations, are entitled to 
ry service at least thirty days before the return day. G. L. c. 223 
§ 28. 
in For a case making a distinction in equity between a trustee as 
mn such and as an individual, see Cochrane v. Forbes, 265 Mass. 249. 
Ww There is a clear distinction between an executor as such and the 
De same person as an individual. Eaton v. Walker, 244 Mass. 23. 
Ve For service on an attorney here for a non-resident party, in a 
1e cross-action or with respect to the prosecution of a suit here, see 
Moors v. Ladenburg, 178 Mass. 272. Adams v. Grundy & Co. 
a Inc., 256 Mass. 246. Aldrich v. E. W. Blatchford & Co., 175 
yy Mass. 369. Crellin v. Ely, 13 Fed. 420. Gregory v. Pike, 79 
m Fed. 520. Pike v. Gregory, 94 Fed. 373. Higgins v. California 
I. P. & A. G. Inc., 282 Fed. 550. Huntington Mfg. Co. v. Bradford 
4S W.S. Co., 37 F. (2d) 730. United States v. Waverly Club, 22 F. 
y (2d) 422, 424. Kimball v. Sweet, 170 Mass. 538. Foster Fed. 
h Pr. § 165. 
l. A return of service at the last and usual place of abode is suffi- 
r, cient to show that the place where the copy was left was in fact 
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the last and usual place of abode. Joyce v. Thompson, 230 Mass. 
254. Stewart v. Griswold, 134 Mass. 391, 393. Graves v. Cush- 
man, 131 Mass. 359. Compare Smith v. Randall, 1 Allen 456. 
The return of service at the last and usual place of abode should 
give the street and number, if practicable. G. L. ¢. 223 §35. 
The words “‘last and usual,” as applied to a place of abode, formed 
part of a futile attempt on the part of the commonwealth to 
enforce claims against persons who had removed from its territory, 
and therefore do not necessarily signify a present place of abode. 
Graves v. Cushman, 131 Mass. 359. Compare Ames v. Winsor, 
19 Pick. 247, 248. Sanborn v. Stickney, 69 Me. 348. Herbert v. 
Bicknell, 233 U. 8. 70. One may conceivably cease to have a 
present usual place of abode in a state without ceasing to be 
domiciled in the state. 

A return of service on an agent of the defendant is sufficient to 
show the agency, although in the case cited mere agency was not 
enough to validate the service, the statute as to corporations 
requiring the agent to be in charge of the business. United Drug 
Co. v. Cordley & Hayes, 239 Mass. 334. 

U. 8. 8S. C. Equity Rule 13 (226 U. S. 652) requires personal 
service or leaving at the usual place of abode. United States v. 
Waverly Club, 22 F. (2d) 422. 

Service on non-residents. Notwithstanding any provision of our 
statutes, nothing short of personal service by reading or delivery 
within the commonwealth (Michigan Trust Co. v. Ferry, 228 U. 
5. 346. Thompson v. Cowell, 148 Mass. 552. Pingree v. Coffin, 
12 Gray 288, 304, 305. Paine v. Kelley, 197 Mass. 22. Ex parte 
Indiana Transportation Co., 244 U. 8. 456. See also Robertson 
v. Railroad Labor Board, 268 U. 8. 619) can bind personally a 
non-resident defendant who does not appear, or deprive him of 
the right of collateral attack upon the judgment or decree. G. L. 
c. 227 §§ 1, 5. Pennoyer v. Neff, 95 U. 8. 714. Eliot v. McCor- 
mick, 144 Mass. 10. Needham v. Thayer, 147 Mass. 536. Bel- 
cher v. Sheehan; 171 Mass. 513. Lowrie v. Castle, 198 Mass. 
82, 89. Koontz v. Baltimore & Ohio Railroad Co., 220 Mass. 
285. McDonald v. Mabee, 243 U. 8. 90. Flexner v. Farson, 
248 U. 8. 289. Essanay Film Manuf. Co. v. Kane, 258 U. 8. 
358. Hess v. Pawloski, 274 U. 8S. 352, affirming 253 Mass. 478. 
Thomas v. Thomas, 96 Me. 223. See also Pawloski v. Hess, 250 
Mass. 22. As to foreign corporations, see Riverside & D. R. 
Cotton Mills v. Menefee, 237 U.S. 189. Potter v. Lapointe Tool 
Co., 201 Mass. 557. Johnston v. Trade Ins. Co., 132 Mass. 432. 
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Reynolds vy. Missouri K. & T. Ry. Co., 224 Mass. 379, s. ¢. 228 
Mass. 584. Fore River Shipbuilding Corp. v. Commonwealth, 
248 Mass. 137. Thurman v. Chicago, M. & St. P. Ry. Co., 254 
Mass. 569. Pennsylvania Fire Ins. Co. v. Gold Issue Mining Co., 
243 U. S. 93. Robert Mitchell Furniture Co. v. Selden Brick 
Const. Co., 257 U. S$. 213. Davis v. Farmers’ Co-operative 
Equity Co., 262 U. 8. 312. MeNeal-Edwards Co. v. Frank L. 
Young Co., 42 F. (2d) 362. Note in 30 A. L. R. 255. But a 
non-resident, served personally in the original proceeding in which 
his liability was determined, remains before the court for the 
purpose of supplementary process by which his property within 
the commonwealth is applied to the discharge of the liability, 
even though such supplementary process takes the form of a 
separate suit to reach and apply. Parkhurst v. Almy, 222 Mass. 
27. See also Wells v. Wells, 209 Mass. 282. New York L. I. Co. 
v. Dunlevy, 241 U.S. 518. Ex parte Indiana Transportation Co., 
244 U.S. 456. 

Service on residents. Residents apparently may be bound by 
reasonable substituted service; and may be compelled to resort 
to writ of error or other form of direct attack, even where there 
was no service at all. Hendrick v. Whittemore, 105 Mass. 23. 
Henderson v. Staniford, 105 Mass. 504. Joyce v. Thompson, 
229 Mass. 106. Bremner v. Hester, 258 Mass. 425. United 
States v. Waverly Club, 22 F. (2d) 422. Cooper v. Newell, 173 
U. 8. 555, 569. Compare McDonald v. Mabee, 243 U. 8. 90. 
Redzina v. Provident Inst. for Savings, 96 N. J. Eq. 346, 349, 
350. 20 Mich. Law Rev. 422 (Feb. 1922). But a judgment, 
under our statutes, against a resident, may sometimes be set aside 
as invalid upon direct attack by writ of error, though service has 
been made as provided by the statutes. G. L. c. 223 § 34 and 
G. L. ¢. 227 §7 provide for additional notice, in such manner as 
the court may order, where (1) service is made by leaving at the 
last and usual place of abode at a time when the defendant is in 
fact absent from the commonwealth, and (2) where any form of 
service is made other than leaving at the last and usual place of 
abode or personal service on the defendant or his agent appointed 
under G. L. e. 227 §5. The failure to give such additional notice 
vitiates the judgment on writ of error, although the defendant is 
a resident. Porter v. Prince, 188 Mass. 80. Johnson v. Carr, 
210 Mass. 1. Karrick v. Trask, 238 Mass. 476, 478. In view of 
the statutory provisions, hereinbefore cited, assimilating service 
of process in equity to service at law, substantially the same 
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result may follow in equity cases, although the remedy cannot be 
by writ of error. Blankenburg v. Commonwealth, 260 Mass. 
369. It was intimated in Parkhurst v. Almy, 222 Mass. 27, 35, 
that in an equity case against an absent defendant, not personally 
served, the plaintiff cannot have execution without furnishing 
bond under G. L. e. 227 § 9; Pease v. Morris, 138 Mass. 72; Plimp- 
ton v. Howes, 261 Mass. 422. 

Practice in equity where service improper. Objection to the 
manner of service apparently should be taken by special appear- 
ance and motion to quash the return upon the subpoena, where the 
defendant is a resident; a demurrer or plea attacks only the bill 
itself, or the entire jurisdiction. The equity rule thus differs 
from the rule at law, for at law the writ or process is the founda- 
tion of the action, and a successful attack upon the service defeats 
it; while in equity a successful attack upon the subpoena would 
leave the bill still standing, with the likelihood of a new sub- 
poena upon it. Homer v. Abbe, 16 Gray 543. Romaine v. Union 
Ins. Co., 28 Fed. 625. Ewald v. Ortynsky, 77 N. J. Eq. 76, 
affirmed 78 N. J. Eq. 527. Gilson v. Appleby, 78 N. J. Eq. 96, 
modified on appeal 79 N. J. Eq. 590. Brimberg v. Hartenfeld 
Bag Co., 89 N. J. Eq. 425, 427. MeVoy v. Baumann, 93 N. J. Eq. 
360, 363. Compare G. L. ¢. 227$7. See also Pond v. Simpson, 
251 Mass. 325, where the defendant was a non-resident. Even 
a special appearance to contest jurisdiction but not service, 
waives service. Phillips v. Director General, 251 Mass. 263. 
Without an attack upon the service, if there is no appearance, 
service or res within the commonwealth, and the defendant is a non- 
resident, the bill must eventually be dismissed. Note to Rule 14. 


RULE 12. 


(Applicable to cases of divorce and nuility or validity of 
marriage. ) 


SERVICE UPON LIBEL. 


Where the libellee is described as residing within 
the commonwealth, personal service of a summons 
with a copy of the libel annexed shall be made by 
delivery of attested copy, as upon a subpoena in equity. 
The summons shall be returnable as provided for 
subpoenas in equity, and shall command the libellee 
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to appear and defend substantially in conformity, 
mutatis mutandis, with the command of the subpoena 
prescribed by Rule 10. Proof of the identity of the 
party served will be required. 


NOTE TO RULE 12. 


This is founded upon part of Divorce Rule 1 (1923), which goes 
back to Divorce Rule 1 (1887). 

The statute does not regulate service in divorce, except to the 
very limited extent shown by G. L. ec. 208 § 8. Constables never 
could serve process in divorce cases. Leavitt v. Leavitt, 135 
Mass. 191. A special sheriff has the powers of a deputy sheriff. 
G. L. ce. 37 § 4. The reference in the rule to subpoenas in equity 
makes the return day and service conform to writs of summons, 
namely, the process must be returnable within three months and 
must be served fourteen days at least before the return day. G. L. 
ce. 214 §11. G. L. ec. 223 §41. G. L. c. 223 §27. Rule 11. 
Service is made by delivering to the libellee a copy of the process, 
attested by the officer who serves it. G. L. c. 223 §29. G.L.c. 
208 § 8. It is to be noticed that the requirements of this rule for 
service of libels are more stringent than those for subpoenas in 
equity under G. L. ec. 223 § 41, and Rule 11. 

Unless the officer knows the person served to be the libellee, 
and so states in his return, it is the practice to make the service 
in the presence of an identifying witness named in the return. 
Leavitt v. Leavitt, 135 Mass. 191, 192. 

The officer’s fee for service of a libel, including copy, is five 
dollars. G. L. ec. 262 §8. 

The summons being a writ (Leavitt v. Leavitt, 135 Mass. 191, 
192), it should be signed and issued by the clerk and should be 
sealed and bear teste like other writs. Mass. Const. c. 6 art. 5. 
Matter of Allin, 224 Mass. 9. G. L. ec. 223 § 20. 


RULE 13. 


(Applicable to divorce cases.) 
NOTICE TO PERSON CHARGED WITH ADULTERY. 


When a libel, cross-libel, answer or statement of 
objections to an absolute decree charges adultery with a 
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person named, an attested copy of such libel, cross- 
libel, answer or statement of objections shall be mailed 
at least fourteen days before the return day of process 
on such libel or cross-libel, or forthwith upon the filing 
of such answer or statement of objections, postpaid, 
and registered if practicable, to such person at his 
residence if known and otherwise at his last known 
address. Such mailing shall be proved by affidavit 
containing a particular statement thereof, accom- 
panied if practicable by the return receipt showing 
receipt of the copy sent by registered mail. Such 
person shall be entitled to appear within twenty-one 
days after such return day or after the day of mailing 
such copy. 
NOTE TO RULE 13. 

This is founded upon Divorce Rule 2 (1923) and Divorce Rule 
5 (1923). The former goes back to Divorce Rule 2 (1906). It 
conforms to G. L. e. 208 §§ 9, 10. 


For the procedure in charging adultery with a person named, 
see Rule 9. 


RULE 14. 


(Applicable to equity cases and cases of divorce and nullity or 
validity of marriage.) 


SUBSTITUTED SERVICE ON NON-RESIDENTS. 


Whenever it appears that a defendant or libellee 
resides out of the commonwealth or in parts unknown 
and no service of process has been made upon him 
within the commonwealth, the clerk, on application of 
the plaintiff or libellant, at any time after the filing 
of the bill or libel, shall issue notice returnable at some 
return day. Such notice shall state the title of the 
suit and briefly the substance of the bill or libel. It 
shall notify the defendant or libellee to appear and 
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defend substantially in conformity, mutatis mutandis, 
with the command of the subpoena prescribed by 
Rule 10. It shall be served on such defendant or 
libellee personally, if practicable, though outside the 
commonwealth. 

Personal service outside the commonwealth shall be 
made at least the following periods before the return 
day, namely; when made in any part of the United 
States or territory belonging thereto east of the Pacific 
ocean, except Alaska, or in Newfoundland, Prince 
Edward Island, Nova Scotia, New Brunswick, Quebec 
or Ontario, one month; in any other part of North 
America, including the West India islands, the Bahama 
islands and the Bermudas, or in Europe, two months; 
in other parts, four months. 

Personal service outside the commonwealth shall be 
made by an officer or person qualified to serve civil 
process in the place where service is made, by a consul, 
vice-consul or consular agent of the United States, or 
by any other person authorized by the court, by de- 
livery of a copy of the notice. The return of service 
shall be verified by affidavit of the officer or person 
making such service. If such service is made by an 
officer or person qualified to serve civil process in the 
place where service is made, his authority shall be 
certified by the clerk of a court of record or by a consul, 
vice-consul or consular agent of the United States. 

If personal service shall not be made as aforesaid, 
such notice shall be served by publishing a copy thereof 
three times, in different weeks, in some newspaper, 
designated by the clerk or the court, published in the 
county where the suit is pending, and by mailing a copy 
of such notice, postpaid, by registered mail if prac- 
ticable, to the defendant or libellee at his last known 
address. Such service shall be completed not later 
than the following periods before the return day, 
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namely; when the defendant or libellee is alleged to be 
in any part of the United States or territory belonging 
thereto east of the Pacific ocean, except Alaska, or in 
Newfoundland, Prince Edward Island, Nova Scotia, 
New Brunswick, Quebec or Ontario, one month; in any 
other part of North America, including the West India 
islands, the Bahama islands and the Bermudas, or in 
Europe, two months; in other parts or in parts un- 
known, four months. 

Service by publication and mailing shall be proved by 
affidavit containing a particular statement thereof, 
accompanied by a copy of each issue of the newspaper 
containing the publication, and if practicable by the 
return receipt showing receipt of a copy sent by regis- 
tered mail. 

The court may order further notice in its discretion. 
The court may require proof of actual notice, and shall 
do so in divorce cases when practicable. 

The fact that the court proceeds without requiring 
an act required herein to be done if practicable, shall 
be conclusive that such act was not practicable. 


NOTE TO RULE 14. 


History. This rule is founded upon Equity Rule 4 (252 Mass. 
601), which originated in 8. J. C. Chancery Rule 8 (1836: 24 Pick. 
412); and Divorce Rules 1 and 3 (1923), which go back to Divorce 
Rules 1 and 2 (1887). But it more resembles 8. J. C. Equity 
Rule 5 (1905), 8. J. C. Chancery Rule 5 (1884: 136 Mass. 604), and 
Maine 8. J. C. Equity Rule 7 (103 Me. 540). For the reference 
to consular officers, see U. 8. C. Title 22, §51. As to what is 
comprised in the United States, see Balzac v. Porto Rico, 258 U. 
S. 298; Alaska v. Troy, 258 U.S. 101. For the Federal practice, 
see U. 8. C. Title 28 § 118. 

Jurisdiction over the person. It is elementary that a personal 
obligation cannot be created or established by a judgment or 
decree against a non-resident not appearing and not served with 
process within the jurisdiction. See note to Rule 11. 
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Jurisdiction in rem, or quasi in rem. But the property of such 
a non-resident, located within the jurisdiction, may be reached 
by his creditors, or his rights therein may be determined, provided 
due process of law is not denied him. Pennington v. Fourth 
Natl. Bk., 243 U.S. 269. G. L. ec. 227 §§ 1,5. Cheshire National 
Bank v. Jaynes, 224 Mass. 14. See Hildreth v. Thibodeau, 186 
Mass. 83, as to the situs of patents. See also United States v. 
Freights, 274 U. S. 466, 470. Where the proceeding binds all 
persons in respect to title to the property, it is strictly in rem; 
where it binds only parties named in respect to their title to the 
property, it is quasiin rem. Freeman v. Alderson, 119 U. 8. 185. 
Overby v. Gordon, 177 U. 8. 214, 221. Grannis v. Ordean, 234 
U. 8. 385, 392-393. Tyler v. Judges of Court of Land Registra- 
tion, 175 Mass. 71, 76. Likewise, within certain limits a state 
may enter a decree declaring the status of a resident with reference 
to a non-resident not appearing and not served with process 
within the jurisdiction; such as a decree of divorce. Haddock v. 
Haddock, 201 U. 8. 562. Blackinton v. Blackinton, 141 Mass. 
432. Perkins v. Perkins, 225 Mass. 82. Langewald v. Lange- 
wald, 234 Mass. 269. Parmelee v. Hutchins, 238 Mass.561. 
Corkum v. Clark, 263 Mass. 378. Com. v. Booth, 266 Mass. 80. 

Complete want of jurisdiction. Where there is no personal 
service upon a non-resident, no appearance, and no res or status 
within the commonwealth upon which the judgment or decree can 
operate, the proceeding must be dismissed. Hildreth v. Thibo- 
deau, 186 Mass. 83. Lowrie v. Castle, 198 Mass. 82. United 
Drug Co. v. Cordley & Hayes, 239 Mass. 334. Boston Sheridan 
Co. v. Sheridan Motor Car Co. Inc., 244 Mass. 425. Pond v. 
Simpson, 251 Mass. 325. 

Due process of law. In proceedings in rem or quasi in rem, 
“the essential element of due process of law is an opportunity tobe 
heard, and a necessary condition of such opportunity is notice. 
But personal notice is not in all cases necessary. There may be, 
and necessarily must be, some form of constructive service.” 
Jacob v. Roberts, 223 U.S. 261, 265. Duane v. Merchants Legal 
Stamp Co., 231 Mass. 113, 127. Constructive service, to con- 
stitute due process of law, must conform to the law of the state. 
Galpin v. Page, 18 Wall. 350. Settlemier v. Sullivan, 97 U. S. 
444. Grannis v. Ordean, 234 U. 8. 385, 393. Corkum v. Clark, 
263 Mass. 378, 382, 383-384. Valz v. Sheepshead Bay Bungalow 
Corp., 249 N. Y. 122. Roman Catholic Archbishop v. Board of 
Appeal, 268 Mass. 416. Moreover, it must be reasonably well 
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adapted to the purpose of reaching the defendant and giving him 
opportunity to defend. Roller v. Holly, 176 U. S. 398 (personal 
service outside jurisdiction; time too short). Wick v. Chelan 
Electric Co., 280 U. 8. 108 (time sufficient). Grannis v. Ordean, 
234 U. 8. 385 (error in name). Security Savings Bank v. Cali- 
fornia, 263 U. S. 282 (personal service outside jurisdiction fully 
as good as publication). Wuchter v. Pizzutti, 276 U. 8. 13. 
Donnell v. Goss, 1929 A. 8. 2331, s. e. Mass. . It has been 
said that whether proceedings are in rem or quasi in rem, seizure 
of the res at the commencement of the suit is essential to juris- 
diction. Security Savings Bank v. California, 263 U. S. 282. 
Pennington v. Fourth National Bank, 243 U. 8S. 269. If so, 
seryice of an injunction or a trustee writ, or possession by a party 
to the suit, subject to the order of the court, seems sufficient 
seizure. Security Savings Bank v. California, 263 U. S. 282, 
287-288. Amparo Mining Co. v. Fidelity Trust Co., 74 N. J. 
Eq. 197, 210-211, affirmed 75 N. J. Eq. 555. Where the res is 
real estate, unable to escape, seizure seems unnecessary. Tyler v. 
Judges of Court of Land Registration, 175 Mass. 71, 77-78. 
Overby v. Gordon, 177 U. 8. 214, 221. Grannis v. Ordean, 234 
U.S. 385. Seizure is of itself a kind of notice. Herbert v. Bick- 
nell, 233 U. 8. 70, 74. Tyler v. Judges of Court of Land Regis- 
tration, 175 Mass. 71, 78. 

Equity acts in personam. The principle that equity acts only 
in personam led to the doctrine that unless a court of equity has 
jurisdiction over the person of the defendant, its decree is without 
force, although the subject matter of the suit is within the terri- 
torial jurisdiction (Spurr v. Scoville, 3 Cush. 578. Merrill v. 
Beckwith, 163 Mass. 503); while, on the other hand, if the de- 
fendant is personally brought before the court, he may be com- 
pelled by the decree to perform acts or deal with property outside 
the jurisdiction (Dehon v. Foster, 4 Allen 545. Cunningham v. 
Butler, 142 Mass. 47, affirmed Cole v. Cunningham, 133 U. 8S. 
107. Jamestown v. Pennsylvania Gas Co., 1 F. (2d) 871. Kemp- 
son v. Kempson, 63 N. J. Eq. 783. Cherry v. Cherry, 253 Mass. 
172), apart from considerations of policy rather than of juris- 
diction. Gunter v. Arlington Mills, 1930 A. 8S. 1009, s. e. 
Mass. . Wright v. Post, 268 Mass. 126. Westchester Mort- 
zage Co. v. Grand Rapids & Ionia R.R. Co., 246 N. Y. 194. 
Toledo Scale Co. v. Computing Scale Co., 261 U.S. 399. 

In Hart v. Sansom, 110 U. 8. 151, where there was no statute 
allowing a decree in rem or quasi in rem, a decree in equity against 
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a non-resident who did not appear and was served only by 
publication was held constitutionally ineffective to determine his 
title to land within the jurisdiction; while in Arndt v. Griggs, 
134 U.S. 316, where there was such a statute, the opposite result 
was reached. It may be thought that a state should have a right 
to abolish the doctrine that equity acts only in personam, by 
action of its courts as clearly as by statute, and that the only con- 
cern of the Federal constitution is to see that there is substantial 
notice and opportunity to be heard. See Twining v. New Jersey, 
211 U. S. 78, 111. Missouri v. North, 271 U. 8S. 40. Tidal Oil 
Co. v. Flanagan, 263 U.S. 444. Fleming v. Fleming, 264 U.S. 29. 
Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U.S. 673. But 
Hart v. Sansom may be supported on the ground that neither 
legislature nor court had purported to permit in equity a decree 
in rem or quasi in rem, and where no personal service is had a 
failure to justify under some local law the substituted service as 
the basis for such a decree is a failure of due process of law. Gal- 
pin v. Page, 18 Wall. 350, and other cases previously cited in this 
note. See also Roller v. Holly, 176 U. 8. 398. 

In Massachusetts, so far as statutes affecting jurisdiction are 
concerned, few breaches appear in the rule that equity acts only 
in personam. By G. L. ec. 203 § 18, if a trustee is out of the com- 
monwealth or otherwise not amenable to the process of a court of 
equity, the court may nevertheless order a sale, conveyance or 
transfer of the trust property, and appoint a suitable person in the 
place of the trustee to pass the title; there is no essential difference 
between transferring the title by the decree, and transferring it by 
a person empowered by the decree. By G. L. c. 203 §§ 4-6, new 
trustees under written instruments may be vested with title by 
judicial decree. Under the first of the statutes just cited, a 
vendee obtained specific performance against a non-resident 
vendor, on the theory that by the doctrine of equitable conversion 
the vendor became a trustee for the vendee. Felch v. Hooper, 
119 Mass. 52. But a suit against a vendee cannot be maintained 
under this statute. Merrill v. Beckwith, 163 Mass. 503. Further- 
more, G. L. c. 240 § 15, relative to the discharge of mortgages, 
originally by a petition seemingly in equity, provides for action 
quasi in rem, and the non-residence of respondents is immaterial. 
Short v. Caldwell, 155 Mass. 57. Still further, the statutes as to 
bills to reach and apply impliedly give to the court the power 
when necessary, to convey by a commissioner or master (Rioux v. 
Cronin, 222 Mass. 131, 139) under judicial decree; although in the 
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case cited there was personal service. Wilson v. Martin-Wilson 
Automatic Fire Alarm Co., 151 Mass. 515. See also Russell v. 
Burke, 180 Mass. 543; Parkhurst v. Almy, 222 Mass. 27. The 
statute under which title to land is transferred by force of a final 
decree in equity is immaterial in this connection, because it 
assumes a decree personally binding on the defendant. G. L. e. 
183 §§ 43, 44. Hannan v. Wilson, 101 N. J. Eq. 743. Eastern 
Bridge & Structural Co. v. Worcester Auditorium Co., 216 Mass. 
426. Goldsmith v. Traveler Shoe Co., 221 Mass. 482. 

Effect of rule. It might be thought, from the language of the 
court in Hart v. Sansom, that the rule of court allowing service 
by publication has no effect beyond cases covered by statutory 
modifications of the doctrine,that equity acts only in personam. 
But in Spurr v. Scoville, 3 Cush. 578, it was pointed out that, by 
an ancient practice in equity, non-residents, served only by 
publication, may be bound by a decree affecting property within 
the jurisdiction, where the relief does not require any action by 
such non-residents; as in the familiar case of a bill for instruc- 
tions where some of the beneficiaries are non-residents. See also 
Cassidy v. Shimmin, 122 Mass. 406, 410. In Amparo Mining Co. 
v. Fidelity Trust Co., 74 N. J. Eq. 197, affirmed 75 N. J. Eq. 
555, a suit to determine the plaintiff’s title to stock in a domestic 
corporation was held maintainable against a non-resident served 
only by publication, where the custodian of the stock is before 
the court and an injunction against him will transfer the posses- 
sion, and, unlike the case of real estate, will substantially divest 
the legal title of the non-resident without any action by him; but 
the case may rest upon a statutory grant of jurisdiction quasi in 
rem. The rule under discussion evidently has value and force 
in instances like those mentioned in Spurr v. Scoville. See 
Eustis Manuf. Co. v. Saco Brick Co., 198 Mass. 212, 221. Claflin 
v. Lowe, 157 Mass. 252. 

Is equity limited to acting in personam? It has been suggested 
recently, that just as the rule of practice not to enter a purely 
declaratory decree in equity does not limit the jurisdiction or 
power of courts of equity to make such a decree (Guaranty Trust 
Co. v. Hannay & Co., (1915) 2 K. B. 536, 567-568, s. c. 12 A. L. R. 
1, 17-18. Corkum v. Clark, 263 Mass. 378), so the rule that 
equity acts only in personam is subject to change by the courts 
without the aid of statute. Prof. William L. Walsh in 6 N. Y. 
Univ. Law Review (Nov. 1928) 1. Tennant’s Heirs v. Freets, 
67 W. Va. 569. Union Sulphur Co. v. Texas Gulf Sulphur Co., 
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32 F. (2d) 517. MeMillan v. Barber Asphalt Paving Co., 151 
Wis. 48, 53. Garfein v. McInnis, 248 N. Y. 261. See also Jones 
v. Boston Mill Corp., 4 Pick. 507. Moors v. Ladenburg, 178 
Mass. 272. If such a view should prevail, the rule would afford 
the means of making service. 

Time for absent defendants to appear. G. L. e. 227 §§7, 8, 
relative to notice to absent defendants at law, permit the court 
to give defendants such reasonable time as may be needed before 
the return day, but require defendants to appear within twenty- 
one days after the return day. Divorce Rule 3 (1923) took the 
opposite course. It gave the libellee various times after the 
return day of the notice, in which to appear, the length of time 
depending upon his distance from the commonwealth. SS. J. C. 
Equity Rule 4 (252 Mass. 601) is obscure as to whether the return 
day is the next return day after the order for notice, or the time, 
possibly six months later, when the defendant is ordered to appear; 
but 8. J. C. Equity Rule 7 (252 Mass. 602) makes it clear that the 
latter is the return day, and that the appearance of the defendant 
must be entered within twenty-one days thereafter. Earlier 
rules are to the same effect. Those rules and also 8. J. C. Equity 
Rule 3 (252 Mass. 600) make it clear that in the opinion of the 
supreme judicial court the word “process” in G. L. ec. 214 § 11, 
requiring process in equity to be returnable within three months 
after its date, does not include a notice to a non-resident under 
those rules, for otherwise those rules would be illegal. See 
Romaine v. Union Ins. Co., 28 Fed. 625, 631. Flanery v. Kusha, 
143 Minn. 308, s. c. 6 A. L. R. 838. Rahn v. Gunnison, 12 Wis. 
528. Hammond-Chandler Lumber Co. v. Industrial Commis- 
sion, 163 Wis. 596, 601. Leavitt v. Leavitt, 135 Mass. 191, 192. 
MeVoy v. Baumann, 93 N. J. Eq. 360, 364. Compare Gondas 
v. Gondas, 99 N. J. Eq. 473. 

There is no reason why the practice at law, in equity and in 
divorce, should not be substantially the same, except that G. L. ec. 
227 § 8 appears to prevent the modernizing of the language of the 
notice to non-residents at law. The policy of giving the necessary 
time before the return day, and then requiring appearance and 
pleading within twenty-one days thereafter, can be applied 
universally, as is done by the rule under discussion in conjunction 
with Rule 25. In divorce cases the service is not greatly regu- 
lated by statute. Leavitt v. Leavitt, 135 Mass. 191. G. L. e. 
208 §8. The section last cited expressly empowers the court to 
require additional notice. 
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Miscellaneous. The present rule has not been made applicable 
to actions at law covered by G. L. e. 227 §§ 7-9. 

For special provisions for service in bills for instructions, see 
G. L. ce. 214 § 10. Burroughs v. Wellington, 211 Mass. 494. 


RULE 15. 
(Applicable to equily cases.) 
ABSENT PARTIES. 


Where it appears that a party, or a person who 
might otherwise properly be made a party, cannot be 
served with process by reason of being out of the 
jurisdiction of the court, the court may, in its discre- 
tion, proceed without service upon such party or with- 
out making such person a party; but in such case the 
decree shall affect only such persons and property as 
are within the jurisdiction of the court. 


NOTE TO RULE 15. 


History. This is founded upon Equity Rule 20 (252 Mass. 
606), which originated in 8. J. C. Equity Rule 24 (1905); U.S. 
C. Title 28 § 111; and U.S. 8. C. Equity Rule 39 (226 U.S. 659). 
It states the substance of an ancient equity practice. 
Eq. Pl. § 78. 

Parties in equity. 


Story 


No decree of injunction or other decree can 
be made against one not a party. Hanscom v. Malden & Melrose 
Gas Light Co., 220 Mass. 1, 3. Alemite Mfg. Co. v. Staff, 42 F. 
(2d) 832. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 
229, 234, 235. See note to Rule 7. 

A full discussion of this rule would be a treatise on parties in 
equity. The general principle is that “all persons whose interests 
are in issue and would be affected by the decree must be made 
parties to a bill in equity.” Cassidy v. Shimmin, 122 Mass. 
406,409. Michigan State Bank v. Gardner, 3 Gray 305. 
v. Abbe, 16 Gray 543. Smith v. Williams, 116 Mass. 510. 
v. Tucker, 139 Mass. 566, 578, 579. 
Mass. 522. 
300. 


Homer 
Jewett 
Bauer v. Mitchell, 247 
Morse v. International Trust Co., 259 Mass. 295, 
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The classification now accepted, though often criticised, divides 
parties in equity into (1) formal, or merely proper, parties, who 
have such an interest that neither they nor other parties can 
object to their joinder or non-joinder, but against whom no relief 
is asked; (2) necessary parties, sometimes called conditionally 
necessary parties, who ought to be joined and whose absence when 
it is possible to join them will be a good objection to proceeding, 
but whose interests are so far severable from those of others that 
when they cannot be joined the court can proceed without them; 
and (3) indispensable parties, whose absence for any reason will 
stop the wheels of justice, whether any party raises the point or 
not, because a final decree cannot be made without either affecting 
their interests or leaving the controversy in such a condition that 
no adjudication of any part of it would be practicable and just. 
Shields v. Barrow, 17 Howard 130, 139. Barney v. Baltimore 
City, 6 Wallace 280, 284. California v. Southern Pacific Co., 
157 U.S. 229. Minnesota v. Northern Securities Co., 184 U. 8. 
199. Sioux City Terminal R. & W. Co. v. Trust Co. of North 
America, 82 Fed. 124. Roos v. Texas Co., 23 F. (2d) 171. Equit- 
able Trust Co. v. Denney, 24 F. (2d) 169. Halpin v. Savannah 
River Elec. Co., 41 F. (2d) 329. 

The present rule, of course, applies only to the second class of 
parties. It is unnecessary as to the first class, and inappropriate 
as to the third class. Waterman v. Canal-Louisiana Bank Co., 
215 U.S. 33, 48. Halpin v. Savannah River Elec. Co., 41 F. (2d) 
329. Hyams v. Old Dominion Co., 204 Fed. 681, affirmed 209 
Fed. 808. 

Non-joinder is availed of by demurrer, plea or answer. Warecki 
v. U.S. Fidelity & Guaranty Co., 1930 A. 8. 435, s. e. Mass. 

A plea or answer of non-joinder should give the plaintiff a 
better bill by naming the necessary parties omitted. Case v. 
Minot, 158 Mass. 577, 588. It is discretionary with the court, 
where the party is necessary but not indispensable, to take the 
objection sua sponte. Westall v. Wood, 212 Mass. 540, 546. 
The objection is more favored when taken at an early stage of the 
case. Evans v. Wall, 159 Mass. 164. Sutcliffe v. Cawley, 240 
Mass. 231. Warecki v. U.S. Fidelity & Guaranty Co., 1930 A. 8. 
435, s. ¢. Mass. . When a sound objection of want of 
necessary parties is made, the court will give a reasonable time for 
amendment, and if no amendment is made will dismiss the bill 
without prejudice. Sutcliffe v. Cawley, 240 Mass. 231. Franz 
v. Buder, 11 F. (2d) 854. 
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The earlier practice was to make absent persons parties de- 
fendant, whether they could be served or not, and then proceed 
against those before the court, where the absent parties were not 
indispensable. The Federal rule does not require this, and 
neither does the rule under discussion. If the plaintiff is content 
with the restricted decree possible under this rule, instead of the 
decree quasi in rem possible under Rule 14, little advantage 
appears in requiring the absentee to be made a party. If he 
wishes to intervene, doubtless the court would admit him. The 
rule leaves the whole matter to the discretion of the court. See 
Story Eq. Pl. § 80. Palmer v. Stevens, 100 Mass. 461. Florence 
S. M. Co. v. Grover & Baker S. M. Co., 110 Mass. 1. Cassidy 
v. Shimmin, 122 Mass. 406, 410. Eustis Manuf. Co. v. Saco 
Brick Co., 198 Mass. 212, 221. 


RULE 16. 
(Applicable to equily cases.) 
AMENDMENTS BY WAY OF SUPPLEMENTAL BILL 


When the circumstances of the case are such as to 
require a supplemental bill, or bill in the nature of a 
supplemental bill, under the earlier equity practice, 
whether to join additional or different parties or not, 
the requisite allegations and prayers shall be made by 
amendment to the original bill, and not according to 
the earlier equity practice. 


RULE 17. 
(Applicable to equily cases.) 


PROCESS TO BRING IN REPRESENTATIVE OF DECEASED 
PARTY. 


When the death of any party is suggested in writing, 
and entered on the docket, the clerk, upon application 
in writing, may issue process to bring into court the 
representative of such deceased party, in accordance 
with G. L. c. 228 $12, commanding such representative 
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to appear and defend substantially in conformity, 
mutatis mutandis, with the command of the subpoena 
prescribed by Rule 10. No bill of revivor or bill in the 
nature thereof shall be filed. 


NOTE TO RULES 16 AND 17. 


History. These rules are based on Equity Rule 21 (252 Mass. 
606), which originated in 8. J. C. Equity Rule 26 (1870: 104 
Mass. 573), and Equity Rule 19 (252 Mass. 505), which originated 
in 8. J. C. Chancery Rule 7 (1836: 24 Pick. 412). 

Supplemental bills and bills of revivor are completely obsolete 
in practice, and might as well be abolished, as is done by the rules 
under discussion. The general provision in the earlier Equity 
Rule 21 for making new parties by amendment, not limited to 
amendments in the nature of a supplemental bill or bill of revivor, 
was unnecessary under G. L. ec. 231 § 51, which now applies to 
equity; and service on a new defendant goes without saying. 
Note to Rule 23. A new defendant brought in must demur, 
plead or answer as required by Rule 25. 

Cause of suit must exist when suit brought. Extent of relief. In 
equity, as at law, the cause for suit must exist at the time the suit 
is begun. Bernard v. Toplitz, 160 Mass. 162, stating the excep- 
tions. Bartlett v. N. Y., N. H. & H. R.R. Co., 226 Mass. 467. 
Isam Mitchell Co. v. Rastok, 241 Mass. 505, 508. Cobb v. 
Library Bureau, 260 Mass. 7, 14. Bowen v. Fairfield, 260 Mass. 
38. Granlund v. Saraf, 263 Mass. 76,81. The difference between 
law and equity lies in the extent of recovery allowed. At law, no 
recovery can be had except for a consummated wrong that could 
constitute and does constitute the cause of action (Collins v. 
Snow, 218 Mass. 542, 545), although damages for that wrong may 
often be assessed once for all, covering the future as well as the 
past. Parker v. Russell, 183 Mass. 74. Barrie v. Quinby, 206 
Mass. 259, 268. Dennis v. Maxfield, 10 Allen 138. Pullen v. 
Boston El. Ry. Co., 208 Mass. 356. In equity, however, a plain- 
tiff may get additional relief, covering all rights, legal or equitable, 
growing out of or intimately connected with his cause for suit, 
even though accruing to the plaintiff after the filing of the bill. 
This is on the principle that equity does justice completely, and 
not by halves. As Braley J. put it in Baker v. Langley, 247 
Mass. 127, 132, “The court having acquired jurisdiction for one 
purpose will retain it for any purpose within the scope of the bill.”’ 
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Richards v. Todd, 127 Mass. 167, 169, 170. Collins v. Snow, 
218 Mass. 542, 545, a valuable case. International Correspond- 
ence Schools v. Hunneman, 260 Mass. 198. In equity, therefore, 
the decree is not limited to a determination of rights existing at 
the time of the bill, but may give relief adapted to the facts and 
law existing at the time of the ey Hanscom v. Malden & 
Melrose Gas Light Co., 220 Mass. 1, 9. Boston & Maine Rail- 
road v. Cate, 254 Mass. 248, 250. peers v. Richards, 1930 
A. S$. 401 s. e. Mass. . United States v. Gaffney, 10 F. 
(2d) 694, 696.* 

It is very common to grant purely equitable relief, and at the 
same time award damages for the past injury. Winslow v. 
Nayson, 113 Mass. 411. Canning v. Shippee, 246 Mass. 338 
(damages under contract must be assessed in specific performance 
suit, or not at all). Summerfield Co. v. Prime Furniture Co., 242 
Mass. 149 (insignificant damages need not be assessed). Bel- 
castro v. Norris, 261 Mass. 174, 178 (nominal damages awarded). 

Legal relief in equity case when purely equitable relief denied. 
When purely equitable relief cannot be granted, for any reason, 
the court is not bound to retain the case for the assessment of 
damages, but may dismiss it without prejudice to an action at law. 


*One suggestion along this line is that a master (and an auditor as well 
in stating an account or computing damages, ought to be careful to fix the date 
to which he has computed interest or damages, and to disclose the method of 
computation, so that the court may carry the interest or damages forward to 
the date of final decree. Isam Mitchell & Co. v. Norwach, 260 Mass. 33, 37. 
Day v. Mills, 213 Mass. 585. Ensign v. Faxon, 229 Mass. 231. Like an 
auditor, the master should ordinarily include in his report interest up to the 
date of his report, when interest is due; but his failure to do so may be cor- 
rected by including such interest in the decree. Young v. Winkley, 191 Mass 
570, 575. See also Jackson v. Brockton, 182 Mass. 26. Speirs v. Union Drop 
Forge Co., 180 Mass. 87, 93. Cormier v. Brock, 212 Mass. 292. Mount 
Pleasant Stable Co. v. Steinberg, 238 Mass. 567, 570, 571. Cochrane v. 
Forbes, 267 Mass. 417. Whether interest was included in the report or not, 
interest runs upon the whole amount of the reported finding from the date of 
the report to the final decree, and should be included in the final decree. 
G. L. e. 235 § 8. Hawkes v. Lackey, 207 Mass. 424, 434. Aronson v. Orlov, 
228 Mass. 1, 12. Davis v. Green, 263 Mass. 107, 112. Then interest runs 
under G. L. c. 235 § 8 upon the whole amount of the final decree, thus ' 
pounding interest again. East Tennesee Land Co. v. Leeson, 185 Mass. 

It is usually superfluous, though not erroneous (East Tennesee Land Co. 
Leeson, 185 Mass. 4. Sherwood v. Warren, 255 Mass. 206, 211), for the 
final decree to provide for interest afterwards; the execution carries interest. 
G. L. ce. 235 § 8. Taylor v. Robinson, 2 Allen 562. Where the original decree 
is vacated by appeal, the rescript affirming it often orders it modified by the 
insertion of further interest and costs, so as to bring the computation up to 
the date of the new final decree after rescript. Carchidi v. Kalayjian, 264 
Mass. 230. R. E. McDonald Co. v. Finkov _— — A. S. 487, s. ¢. Mass. 

Richards v. Richards, 1930 A. 8. 401, Mass. . Phelps v. 
Lowell Inst. for Savings, 214 Mass. 560, 562. “But this is unnecessary as to 
interest; without such order the decree after rescript should include interest up 
to its date. Hobbs v. Cunningham, 1930 A. 8S. 2423 s. e. Mass. 
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Newburyport Inst. for Savings v. Puffer, 201 Mass. 41. Blume 
v. Wm. Shenkel & Sons Co., 266 Mass. 15. Booras v. Logan, 266 
Mass. 172. Florimond Realty Co. Ine. v. Waye, 268 Mass. 474. 
Smith v. New England Aircraft Co., 1930 A. 8S. 639, s. e. 
Mass. . Compare E. Kronman Inc. v. Bunn Bros. Ine., 258 
Mass. 562, where the equitable relief failed only because the 
specific property was sold on foreclosure after the substitution 
of a bond, and the right of the plaintiff became a right to damages 
with the bond as security. But since questions of discretion go 
up on appeal in equity (Note to Rule 76), the appellate court may 
revise the exercise of discretion below, especially where the evi- 
dence is documentary and the appellate court is in the same 
position as the court below. Brockton Olympia Realty Co. v. 
Lee, 266 Mass. 550. 

The right of the court, in its discretion, to award damages in 
equity even where purely equitable relief is refused, has been 
established by a series of steps. In the first place, it was held 
that where, at the beginning of the suit, the plaintiff had a right 
to purely equitable relief, but lost it without his fault pending the 
suit, damages might be awarded instead. Clark v. Wooster, 
119 U. S. 322. Rice & Adams Co. v. Lathrop, 278 U. 8. 509. 
Case v. Minot, 158 Mass. 577, 588. Lexington Print Works 
vy. Canton, 171 Mass. 414. Choate v. Sharon, 259 Mass. 478. 
Rosen v. Mayer, 224 Mass. 494 (defrauded buyer made his pur- 
chase profitable pending suit, waived rescission, and took damages). 
Lefevre v. Chamberlain, 228 Mass. 294. E. Kronman Ine. v. 
Bunn Bros. Inc., 258 Mass. 562, s. c. 265 Mass. 549. Blume v. 
Wm. Shenkel & Sons Co., 266 Mass. 15. Winchester v. O’Brien, 
266 Mass. 33. Degnan.v. Maryland Casualty Co., 1930 A. 8. 
1199, s. e. Mass. . The next step was to hold that where 
the plaintiff was entitled to equitable relief on the facts known to 
him, but such relief had become impossible because of some 
occurrence of which he was excusably ignorant, damages may be 
awarded instead. Milkman v. Ordway, 106 Mass. 232. Kennedy 
v. Hazelton, 128 U. S. 667. Threlkeld v. Norris, 300 Ill. 223. 
Stewart v. Joyce, 201 Mass. 301, 311, s. c. 205 Mass. 371. Ep- 
stein v. Dunbar, 221 Mass. 579. Seretto v. Schell, 247 Mass. 
173. Buckley v. Meer, 251 Mass. 23. One step further, where 
the plaintiff has a case of a class ordinarily entitled to equitable 
relief, but such relief is refused because of hardship or other 
cause affecting the discretion of the court, damages may be 
awarded instead. Newburyport Inst. for Savings v. Puffer, 201 
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Mass. 41. Jackson v. Stevenson, 156 Mass. 496. Lynch v. 
Union Inst. for Savings, 159 Mass. 306. Levi v. Worcester 
Consol. St. Ry. Co., 193 Mass. 116. Nickerson v. Bridges, 216 


Mass. 416, 421. Wentworth v. Manhattan Market, 218 Mass. 
91, 96. Mass. Inst. of Technology v. Boston Society, 218 Mass. 
189, 196. Shinsky v. Tracey, 226 Mass. 21. Aronson v. Orlov, 
228 Mass. 1, 10. Grennan v. Murray-Miller Co., 244 Mass. 336. 
Booras v. Logan, 266 Mass. 172. Brockton Olympia Realty Co. 
v. Lee, 266 Mass. 550. Florimond Realty Co. Ine. v. Waye, 
268 Mass. 474. Baskes v. Cushing, 1930 A. 8. 461, s. ¢. Mass. 
Smith v. New England Aircraft Co., 1930 A. S. 639, s. e. 
Mass. . Loughlin v. Wright Machine Co. 1930 A. 8. 
2187 s. ec. Mass. 

The last step, which has the merit of simplicity, has been to hold 
in Massachusetts, contrary to older cases and to the usual rule 
elsewhere (Hoshor-Platt Co. v. Miller, 190 Mass. 285. Clark 
v. Wooster, 119 U. S. 322, 325. Kennedy v. Hazelton, 128 U. 8. 
667, 671. Twist v. Prairie Oil Co., 274 U. S. 684. American 
Falls Milling Co. v. Standard Co., 248 Fed. 487. First Savings 
Bank v. Greenleaf, 294 Fed. 467, 473. O’Donnell v. Henley, 327 
Ill. 406. Koontz v. Bay Circuit Judge, 224 Mich. 463.) that 
“when a bill is brought in good faith to obtain equitable relief to 
which, upon the allegations if proved, the plaintiff would be en- 
titled, if it appears upon the hearing that the relief cannot be 
granted but that the plaintiff has suffered damage, the bill may 
in the discretion of the court be retained for the assessment of 
damages.”” Reynolds v. Grow, 265 Mass. 578, 580. That case, 
it is true, is obscured upon the point by the fact that the court 
held also that the defendant had waived the defense of adequate 
remedy at law; which was the fact also in White S. M. Co. v. 
Morrison, 232 Mass. 387. But other recent expressions of the 
court are equally broad. Booras v. Logan, 266 Mass. 172. 
Degnan v. Maryland Casualty Co., 1930 A. S. 1199, s. e. 
Mass. . The case of American Stay Co. v. Delaney, 211 
Mass. 229, seems a direct authority for those expressions. See 
also Burnett v. Bass, 152 Miss. 517. Apparently in Massa- 
chusetts today equity jurisdiction may be founded upon an 
honest mistake of fact by the plaintiff, leading him to think he has 
a case, although he never had one. 

Supplemental bills. What part do supplemental bills play in 
the principles already discussed? 

Where the right to specific equitable relief or to damages in 
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addition thereto or in lieu thereof, arises out of the cause of suit 
existing at the time suit was begun, no supplemental bill was ever 
needed; the prayer for general relief implied in every bill by G. L. 
ce. 214 § 12 authorizes all relief possible on the case made by the 
bill, including damages not occurring until after suit brought. 
E. Kronman Ine. v. Bunn Bros. Inc., 258 Mass. 562, 568. Alden 
Bros. Co. v. Dunn, 264 Mass. 355, 363. Richardson v. Brown, 
255 Mass. 64, 66, 67. Hotel & Railroad News Co. v. Clark, 243 
Mass. 317, 322. Thompson v. Heywood, 129 Mass. 401, 404. 
Where the bill as originally filed sought the payment of instal- 
ments to become due as well as those already due, no supple- 
mental bill is necessary. Bauer v. International Waste Co., 
201 Mass. 197. See also Fordyce v. Dillaway, 212 Mass. 404, 
411. 

Under the original equity practice, a cause of suit not set forth 
in the bill but arising after the bringing of the suit, though germane 
to the case made by the bill, cannot be introduced into the suit 
by amendment, but only by supplemental bill. Story Eq. PI. 
§ 332. The distinction is made clear in’ Richardson v. Brown, 
255 Mass. 64. Accordingly, where a bill is brought to obtain 
payments due under a contract or trust, payments becoming due 
pending the suit can be recovered only upon a supplemental bill. 
Collins v. Snow, 218 Mass. 542. Leavitt v. Dimond, 227 Mass. 
216, 219. Fordyce v. Dillaway, 212 Mass. 404, 411. Seattle 
Ry. Co. v. Union Trust Co., 79 Fed. 179. A plaintiff who im- 
proves his title pending the suit may set up his perfected title by 
supplemental bill; but if he had no title at all when suit was 
begun he cannot support his suit by acquiring a title pendente 
lite and bringing a supplemental bill. Jaques v. Hall, 3 Gray 
194. McMurtrie v. Guiler, 183 Mass. 451, 455. Bartlett v. 
N. Y., N. H. & H. R.R. Co., 226 Mass. 467, 471. The supple- 
mental bill and the original bill, together, constitute only one case. 
21 C. J. 540, 541, 546. Where a supplemental bill merely per- 
fects the pleadings against parties already before the court, no 
subpeena need be served. Shaw v. Bill, 95 U.S. 10. 21 C. J. 
352. 

A supplemental bill, under general equity practice, may also 
be used to bring in new parties whose interest has arisen pending 
the suit. 21 C.J. 543. Where a substitution of parties thus took 
place, the bill was classed as an original bill in the nature of a 
supplemental bill, and much learning was expended upon the 
distinction. 21 C. J. 543, 544. But the distinction is of no 








58 S. C. RULES, 1931, ANNOTATED 


practical consequence. Story Eq. Pl. $345. A common case 
arises where the interest of the defendant in the property involved 
in the suit has been sold pendente lite. See International Corres- 
pondence Schools v. Hunneman, 260 Mass. 198, where a purchaser 
of the defendant’s interest in the contract which the bill sought to 
reform was made a party defendant and enjoined from prosecuting 
an action at law on the contract. In Mellen v. Moline Iron 
Works, 131 U.S. 352, 371, the court said, “Purchasers of property 
involved in a pending suit may be admitted as parties, in the 
discretion of the court; but they cannot demand, as of absolute 
right, to be made parties, nor can they complain if they are com- 
pelled to abide by whatever decree the court may render, within 
the limits of its power, in respect to the interest their vendor had 
in the property purchased by them pendente lite. * * * Other- 
wise, such suits would be indeterminable.” See also Eyster v. 
Gaff, 91 U. 8S. 521 (bankruptcy trustee a purchaser pendente 
lite); County of Warren v. Marcy, 97 U. 8. 96 (doctrine does not 
apply to purchase of negotiable instruments before maturity); 
G. L. ec. 184 § 15; ec. 185 §§ 86-93 (doctrine applied to real estate 
only when statutory memorandum recorded: Steele v. Estabrook, 
236 Mass. 252); Long v. Richards, 170 Mass. 120, 126 (doctrine 
applied to transfer of mortgage). Wight v. Packer, 114 Mass. 
473. Haven v. Adams, 8 Allen 363. Turner v. State Wharf « 
Storage Co., 263 Mass. 92, 98. Siegemund v. Building Com- 
missioner, 263 Mass. 212. A person who has acquired the interest 
of the plaintiff pendente lite might come in by supplemental bill, 
or an original bill in the nature of a supplemental bill. 21 C. J. 
544. Story Eq. Pl. §$§ 340-342, 348, 349. 

The amendment which may be made under Rule 16, as a sub- 
stitute for a supplemental bill, is broader than that allowed by 
G. L. ec. 231 §51 (Rule 23), for the latter is usually limited to 
enabling the plaintiff “‘to sustain the action for the cause for 
which it was intended to be brought,” while the former may 
introduce new causes of action arising pending the suit, as has been 
shown in this note. Richardson v. Brown, 255 Mass. 64, 66, 67. 
In the following cases an amendment by way of supplemental bill, 
under the rule, has been recognized. Hill v. Fuller, 188 Mass. 
195, 199, 200. Collins v. Snow, 218 Mass. 542, 545. Bartlett 
v. N. Y., N. H. & H. R.R. Co., 226 Mass. 467, 471. Reno v. 
Cotter, 236 Mass. 556, 564. Richards v. Richards, 1930 A. S§. 
401, s. ¢. Mass. 

Bills of revivor. Now as to bills of revivor. Where a party to 





Oe Ey, 








te 








RULES 16 & 17 59 


a suit in equity dies, the suit is said to abate. ‘“‘An abatement, 
in the sense of the common law, is an entire overthrow or destruc- 
tion of the suit, so that it is quashed and ended. But in the sense 
of courts of equity, an abatement signifies only a present sus- 
pension of all proceedings in the suit, from the want of proper 
parties capable of proceeding therein.” * * * It is “merely 
in a state of suspended animation; and it may be revived.”” Story 
Eq. Pl. § 354. The method of making the executors, admin- 
istrators or heirs of the plaintiff parties to prosecute the suit, or of 
bringing in the executors, administrators or heirs of the defendant 
to defend, was by bill of revivor. Story Eq. Pl. §§ 354, 354a. 
Where one joint plaintiff died, and his interest vested in the other, 
no bill of revivor was necessary. Story Eq. Pl. § 358. Where 
the transfer of title upon death is to a devisee, whose title under the 
will may be disputed, the old practice required an original bill in 
the nature of a bill of revivor; but the distinction was unsub- 
stantial. Story Eq. Pl. §§ 377-386. Pingree v. Coffin, 12 Gray 
288, 319-320. A bill of revivor and supplement was simply a 
combination of a bill of revivor and a supplemental bill, where 
both were needed. Story Eq. Pl. § 387. The rule which was the 
predecessor of the present Rule 17 was early held to provide a 
substitute for a bill of revivor. Pingree v. Coffin, 12 Gray 288, 
319. 

Since equity deals generally with controversies over property 
(Corkum v. Clark, 263 Mass. 378, 389), most suits in equity sur- 
vive the death of either plaintiff or defendant, and can properly be 
revived. 1 C. J. 177 et seq. Our statute declares that actions 
“for damage to real or personal property” shall survive. G. L. ec. 
228 §1. Bailey v. Powell, 239 Mass. 110, 113. The right to 
rescind for fraud survives. Lufkin v. Cutting, 225 Mass. 599, 
607. Busiere v. Reilly, 189 Mass. 518 (plaintiff’s devisee sub- 
stituted as plaintiff). Parker v. Simpson, 180 Mass. 334, 343, 
and cases cited (administrator and legatee of defrauded person 
may sue to rescind). Purcell v. Purcell, 233 Mass. 62 (special 
administrator may sue). A suit for an accounting against a 
fiduciary, or to reach the proceeds of fraud still held by an estate, 
survives. Warren v. Para Rubber Shoe Co., 166 Mass. 97, 104. 
Lovejoy v. Bailey, 214 Mass. 134, 154, and cases cited. Compare 
Houghton v. Butler, 166 Mass. 547, holding that a naked right 
to damages for fraud, without any fiduciary relation and without 
any attempt to recover specific property, does not survive. See 
also Bailey v. Powell, 239 Mass. 110. Lee v. Fisk, 222 Mass. 
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424. United Zine Companies v. Harwood, 216 Mass. 474 (mere 
action for fraud not assignable; see also Am. Woolen Co. v. Old 
Colony Trust Co., 263 Mass. 321, 324; Manning v. Campbell, 
264 Mass. 386, 391). The right to protect a trade secret sur- 
vives. Peabody v. Norfolk, 98 Mass. 452, 461. Where one 
joint defendant dies, there is no technical difficulty in equity, 
as there is at law, in maintaining the suit against the survivors 
and the executor or administrator of the deceased, at the same 
time. Von Arnim v. American Tube Works, 188 Mass. 515, 
520, 521. 

An amendment in lieu of a bill of revivor has been recognized 
in the following cases. Pingree v. Coffin, 12 Gray 288, 318, 319. 
Cheney v. Gleason, 125 Mass. 166, 174. Busiere v. Reilly, 189 
Mass. 518. 

G. L. ¢. 228 § 4 provides that upon a suggestion of the death of 
the plaintiff or defendant, if the executor or administrator does 
not voluntarily appear to prosecute or defend the action, ‘‘the 
surviving party may take out a citation from the court requiring 
the executor or administrator to appear and take upon himself the 
prosecution or defence of the action.” §5 provides that “‘such 
citation shall be returnable at such time as the court may order and 
shall be served fourteen days at least before the return day; but 
it shall not issue after the expiration of one year from the time 
such executor or administrator has given bond, if he has given the 
notice of his appointment as required by law.’”’ Finance Corp. of 
New England v. Parker, 251 Mass. 372. Brotkin v. Feinberg, 
265 Mass. 295. Everett Trust Co. v. Waltham Theatre Amuse- 
ment Co., 267 Mass. 350. §6 provides that “if the executor or 
administrator does not appear on the return of the citation or 
within such further time as the court allows, he shall. be non- 
suited or defaulted.”” Finally, § 12 provides that “if a party to a 
suit in equity dies and the cause by the rules of equity may be 
revived against or in favor of an executor, administrator, heir, 
devisee or other person, such representative may, in lieu of pro- 
ceedings to revive the same, appear or be summoned to prosecute 
or defend in like manner as in an action at law.” In equity an 
executor or administrator cannot be summoned in after the time 
limited by § 5, any more than at law. Beal v. Lynch, 242 Mass. 
65. E.'S. Parks Shellac Co. v. Jones, 265 Mass. 108. Everett 
Trust Co. v. Waltham Theatre Amusement Co., 267 Mass. 350. 
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RULE 18. 
(Applicable to civil cases at law.) 
STATUTORY INTERPLEADER. 


On request of the party filing a petition of statutory 
interpleader under G. L. c. 231 § 40 or G. L. c. 168 § 36, 
the clerk shall issue notice to the plaintiff and to all 
claimants mentioned in the petition, returnable at any 
day and hour when the court will be in session and to be 
served at least fourteen days before such day, to show 
cause why the proceeding should not be amended by 
making such claimants parties defendant. If upon the 
hearing any such claimant shall be made a party de- 
fendant, he shall, without further notice, within twenty- 
one days after the next regular return day, enter his 
appearance in writing and file an answer containing a 
statement of his claim, and in default thereof the con- 
sequences provided by Rule 25 shall follow. 

On request of any party after a petition of statutory 
interpleader under G. L. c. 231 § 41, the clerk shall issue 
notice to all claimants mentioned in the petition, re- 
turnable at a return day within three months thereafter 
and to be served at least fourteen days before the return 
day, commanding such claimants to appear and main- 
tain their claims substantially in conformity, mutatis 
mutandis, with the command of the subpoena pre- 
scribed by Rule 10. Every such claimant, within 
the time allowed by Rule 25, shall enter his appearance 
in writing and file an answer containing a statement 
of his claim, and in default thereof the consequences 
provided by Rule 25 shall follow. 


NOTE TO RULE 18, 


This is based on Common Law Rule 10 (1923), which originated 
in Common Law Rule 17 (1900). 
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The broadest statute as to interpleader is G. L. c. 231 § 40, 
which gives the right to any defendant in an action at law, if he 
“admits liability, and the amount thereof is not disputed.” The 
husband or wife of the plaintiff may be a claimant. The court 
may, upon “petition of the defendant, stating the names and 
residences of all known claimants and the amount actually due 
from the defendant, and after such notice as the court shall order 
to the plaintiff and to such claimants, order such claimants to be 
made defendants.” If the defendant pays the fund into court, the 
action is discontinued as to him. 

By G. L. ec. 231 § 41 a bailee for hire or pledgee, in a suit for the 
recovery of the property or the proceeds thereof, or as a separate 
proceeding, may file a petition of interpleader, upon which pro- 
ceedings may be had as set forth in the statute. By G. L. e. 105 
§ 24 and c. 108 § 20, carriers and public warehousemen are excused 
from liability, where there is an adverse claimant, until a reason- 
able time for bringing a petition of interpleader has elapsed. 
G. L. c. 168 § 36 gives a savings bank sued for a deposit sub- 
stantially the same right of interpleader given by G. L. ec. 231 § 40 
(a later statute) to defendants generally. 

It is to be noticed in these statutes that the notice is within the 
discretion of the court; the provisions of G. L. c. 223 § 27 for 
service at least fourteen days before the return day do not apply. 
In G. L. e. 231 § 40 and G. L. c. 168 § 36, after notice to the plain- 
tiff and claimants, the court “may” order the claimants to be made 
defendants, and shall “thereupon” hear and determine their 
rights. Under these statutes the defendant may pay the money 
into court and have judgment, which, though called a discon- 
tinuance, determines his liability. Rosenbush v. Westchester 
F. I. Co., 227 Mass. 41, 43. The procedure under G. L. e. 231 
§ 41, relative to bailees for hire and pledgees, is different. The 
defendant interpleading is not required to admit liability to any 
amount, and is not entitled to a discontinuance. After notice, 
the claimants must file statements of their claims within such 
time after the return of the notice as the court shall allow. 

No decisions of importance have been made under G. L. ec. 
231 §41. The practice under the other statutes has received some 
attention in the reported cases, and the following decisions apply 
only to such statutes. The defendant interpleading must admit 
liability in the full undisputed amount, and stand indifferent. 
Gonia v. O’Brien, 223 Mass. 177. Conway v. Kenney, 1930 
A. 8S. 1859, s. ¢. Mass. . The plaintiff or a claimant 
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objecting to the interpleader must do so promptly. Phillips v. 
Suffolk Savings Bank, 219 Mass. 597. Potvin v. Prudential Ins. 
Co. of America, 225 Mass. 247. The claimant must file an 
answer and is bound by it. Underwood v. Coolidge Ice Co., 232 
Mass. 124. The interest of a claimant may be legal or equitable. 
Underwood v. Boston F. C. Savings Bank, 141 Mass. 305. Dixon 
v. National L. I. Co., 168 Mass. 48. Where the defendant does 
not pay the money into court, he is liable for interest until final 
judgment. Converse v. Ware Savings Bank, 152 Mass. 407. 
Underwood v. Coolidge Ice Co., 232 Mass. 124, 129. Compare 
Burr v. Commonwealth, 212 Mass. 534. See also Central Trust 
Co. v. National Biscuit Co. 1930 A. 8. 2193 s. e. Mass. 

Sometimes the fund is divided between the plaintiff and a claimant. 
O’Brien v. Ancient Order of United Workmen, 223 Mass. 237. 








APPEARANCE AND PLEADING. 


RULE 19. 
(Applicable to all cases.) 
APPEARANCES. 


The name and address of the attorney for every 
party bringing the action or suit or appearing therein, 
or of the party if no attorney appears for him, shall be 
entered upon the docket as they appear upon the paper 
or papers constituting the appearance, or some paper 
transmitted to the clerk therewith. Where an address 
of the attorney or party, as the case may be, is lacking 
upon the docket, a notice shall be valid if mailed, 
postage prepaid, to the attorney or party in care of the 
clerk, or if publicly exhibited or placarded by the clerk 
in his office or in a room, hall or passage adjacent 
thereto. 

A substitution of attorneys or an address or change 
of address shall be entered by the clerk upon the docket 
at any time after the appearance, on written request 
specifying the particular case. The court and parties, 
until such substitution or change is entered, and there- 
after until the parties have notice thereof, may rely 
on action by, and notice to, any attorney previously 
appearing, and on notice at an address previously 
entered. 

Any appearance shall constitute a general appearance 
unless the purposes thereof are specified in writing. 

References in these rules to attorneys shall apply 
as far as practicable to parties appearing or acting for 
themselves. 

64 
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RULE 19 65 


NOTE TO RULE 19. 


History. This rule resembles Common Law Rule 2 (1923) and 
Ss. J. C. Common Law Rules 2 and 3 (252 Mass. 589). These 
may be traced back to Rule 5 (1860) and 8. J. C. Rule 7 (1829: 
16 Mass. 372). See Lewis v. Sumner, 13 Met. 269. This rule 
abolishes the former requirement of notice by the clerk of changes 
in appearances or addresses, and provides an easy mode of giving 
notice to parties or counsel who will not furnish their addresses. 

Apovearance necessary. An appearance in writing must be made 
at law within twenty-one days after the entry day (G. L. ¢c. 231 
$57. Finance Corp. of New England v. Parker, 251 Mass. 372) 
or a default will be entered. A similar requirement in equity is 
made by Rule 25. The entry on the docket by the clerk of an 
appearance, at the oral request of counsel, is an ‘“‘appearance in 
writing.” Prince v. Gundaway, 157 Mass. 417. An oral appear- 
ance, however effective against the party appearing, does not save 
him from default. 

Effect of general appearance. “A general appearance waives 
formal defects as to the getting of the defendant before the court.”’ 
It not only cures defective service, but also dispenses with service. 
Smith v. Robinson, 13 Met. 165. Garber v. Hirsh, 225 Mass. 
422. Riley v. Brusendorff, 226 Mass. 310. Finance Corp. of 
New England v. Parker, 251 Mass. 372, 376. Hersey v. Hersey, 
1930 A. S. 1269, s. e. Mass. . Compare Mayor of Revere 
v. Special Judge, 262 Mass. 393. It cures also defective venue. 
Paige v. Sinclair, 237 Mass. 482. Panama Railroad Co. v. 
Johnson, 264 U. 8. 375. “Courts interpose no barrier to the 
voluntary appearance of defendants seeking an early adjudication 
of their rights.”’ Dunbar v. Rosenbloom, 230 Mass. 176, 180. 

Non-residents, who are not served and do not appear, cannot be 
denied the right to attack a default judgment collaterally, for 
want of jurisdiction of the person. But a state may restrict its 
own citizens to direct attack upon domestic judgments rendered 
against them without notice. See note to Rule 11. 

Special appearance. A state has a constitutional right to 
abolish special appearances, and to give even a non-resident 
defendant the option to appear generally or to let judgment go 
by default and then attack the judgment for want of jurisdiction 
over the person of the defendant. Chicago Life Ins. Co. v. 
Cherry, 244 U. 8. 25, 30, and cases cited. Cf. Michigan Central 
Railroad Co. v. Mix, 278 U. 8. 492. A fortiori, a state may 
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provide that any particular step in the defence, such as an appeal, 
shall constitute a general appearance. Chicago Life Ins. Co. v. 
Cherry, 244 U.S. 25, 30. Bank of Jasper v. First National Bank, 
258 U.S. 112. 

The law of Massachusetts permits special appearances. A 
special appearance is one made for the sole purpose of raising the 
point that the defendant has not properly been made subject to the 
jurisdiction of the court, or that the venue is wrong. Finance 
Corp. of New England v. Parker, 251 Mass. 372, 376. Pond vy. 
Simpson, 251 Mass. 325. Gahm v. Wallace, 206 Mass. 39, 42. 
Even a special appearance voluntarily entered without service 
of process for the purpose of contesting jurisdiction, waives the 
service of process. Phillips v. Director General, 251 Mass. 263, 
266. The question whether an appearance is general or special is 
determined at common law by the nature of the points taken 
under it, and not wholly by the name given to it by the party 
appearing. Driscoll v. Tillman, 165 Wis. 245. People v. Southern 
Gem Co., 332 Ill. 370, 372. Currier v. Beard, 216 Mass. 113. 
Finance Corp. of New England v. Parker, 251 Mass. 372, 376. 
An appearance, called “special,” unaccompanied by any attack 
on the jurisdiction, is general. Wrinn v. Sellers, 252 Mass. 423. 
The provision of the rule that “any appearance shall constitute a 
general appearance unless the purposes thereof are specified in 
writing,” is derived from Common Law Rule 7 (1923) and Com- 
mon Law Rule 7 (1915). If in legal effect the appearance is 
general, the court may strike out the so-called special appearance 
and need not “permit attorneys to wear the cloak of a special 
appearance without justification.”’ Rollins v. Bay State Auto 
Parts Co., 239 Mass. 414, 423. 

When appearance is general. A general appearance is made, 
and, if no question of law relative to jurisdiction over the party 
has been raised and saved, a special appearance is converted into a 
general appearance, whenever the defendant takes any action or 
sets up any defence or claim that involves or assumes jurisdiction 
over him. 

For example, the following have been held to amount to general 
appearance :— 

(a) Answering to the merits (G. L. c. 231 § 136. Henry v. 
Sweeney, 216 Mass. 112. Finance Corp. of New England v. 
Parker, 251 Mass. 372, 376); 

(b) Filing a demurrer (Thames & Mersey Ins. Co. v. United 
States, 237 U. S. 19, 24, 25. King v. Ingels, 121 Kans. 790), 
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except a demurrer in equity based on a point of jurisdiction over 
either the party or the subject matter in the true sense of the word 
(Pond v. Simpson, 251 Mass. 325. Rothstein v. Commissioner 
of Banks, 258 Mass. 196. Black v. Abercrombie, 267 Mass. 316. 
Gunter v. Arlington Mills, 1930 A. S. 1009, s. e. Mass. 

See General Inv. Co. v. N. Y. Central Railroad Co., 271 U. S. 
228. Massachusetts State Grange v. Benton, 272 U. 8. 525. 
Robertson v. Railroad Labor Board, 268 U. 8. 619); motions to 
dismiss being unknown in equity pleading (Rothstein v. Com- 
missioner of Banks, 258 Mass. 196. Paraboschi v. Shaw, 258 
Mass. 531, 532. E.'S. Parks Shellac Co. v. Jones, 265 Mass. 108, 
110); 

(c) Filing a plea going to the merits (Karrick v. Trask, 238 Mass. 
476, bankruptcy) ; 

(d) Moving to be admitted as a party (Garber v. Hirsh, 225 
Mass. 422); 

(e) Actually taking part in trial upon the merits, though 
without written appearance or pleading (Henderson v. Henderson, 
247 N. Y. 428. Venghis v. Commonwealth Casualty Co., 101 
N. J. L. 151. Rothchild v. Knight, 176 Mass. 48, 56); 

(f) Giving bond to dissolve attachment (Britton v. Goodman, 
235 Mass. 471); 

(g) Filing a motion to remove a default, which under the 
rules must be based on the merits (Gahm v. Wallace, 206 Mass. 
39. Rule 27. See also Rollins v. Bay View Auto Parts Co., 
239 Mass. 414, 423, motion to set aside order vacating judgment) ; 


(h) Filing a proceeding, based on the merits, to vacate the 
judgment (Richardson Machinery Co. v. Scott, 276 U. 8. 128. 
Security L. & T. Co. v. Boston & 8. R. F. Co., 126 Cal. 418. 
Kunde v. Prentice, 329 Ill. 82. Miller v. Moseley, 311 Ill. 157. 
Driscoll v. Tillman, 165 Wis. 245. See also French v. Kemp, 
1930 A. S. 793, s. ¢. Mass. ). 

When appearance is not general. The following have been held 
not to amount to general appearance in the absence of statute or 
rule :— 

(a) Asking further time within which the defendant may 
appear or plead (Lowrie v. Castle, 198 Mass. 82. Yanuszauckas 
v. Mallory Steamship Co., 232 Fed. 132); 

(b) Removing the case to the Federal Court (Michigan Central 
Railroad Co. v. Mix, 278 U. 8. 492. State v. Gregory, 179 Wis. 
98. MeCoy v. Watson, 154 Miss. 307); 
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(c) Contesting the issuance of a restraining order or prelim- 
inary injunction (Forstmann Co. v. United Committee, 99 N. J. 
Eq. 696. Walling v. Beers, 120 Mass. 548. Reynolds v. Missouri, 
K. & T. Railway Co., 224 Mass. 379, 388). 

Practice where jurisdiction over the person is contested. “‘Tllegality 
in a proceeding by which jurisdiction is to be obtained is in no case 
waived by the appearance of the defendant for the purpose of 
calling the attention of the court to such irregularity; nor is the 
objection waived when being urged it is overruled, and the de- 
fendant is thereby compelled to answer. He is not considered as 
abandoning his objection because he does not submit to further 
proceedings without contestation. It is only where he pleads to 
the merits in the first instance, without insisting upon the ille- 
gality, that the objection is deemed to be waived.’”’ Harkness vy. 
Hyde, 98 U. 8. 476, 479. Accord, Ames v. Winsor, 19 Pick. 247, 
249. Clark v. Connecticut River Railroad Co., 6 Gray 363. 
Walling v. Beers, 120 Mass. 548. Cheshire National Bank v. 
Jaynes, 224 Mass. 14, 19, 20. Phillips v. Director General, 251 
Mass. 263. Vidal v. South Am. See. Co., 276 Fed. 855, 866. 
But even though a point as to jurisdiction over the person has 
been duly saved, if the defendant then goes beyond mere defence 
upon the merits and seeks affirmative relief, he thereby appears 
generally and submits to the jurisdiction. Merchants Heat & 
Light Co. v. J. B. Clow & Sons, 204 U. 8. 286. American Mills 
Co. v. American Surety Co., 260 U. 8. 360, 366. Receivers 
Middlesex Banking Co. v. Realty Investment Co., 104 Conn. 
206. See also Edgett v. Palmer, 225 Mass. 377. 

Even in jurisdictions allowing a defence on the merits after a 
point as to jurisdiction has been saved, without impairing that 
point, there is authority to the effect that a defendant, appearing 
specially and pleading to the jurisdiction over him, who, without 
waiting for that plea to be overruled, answers to the merits, 
thereby appears generally, no matter how insistently he attempts 
to reserve his jurisdictional question; under a special appearance 
he is allowed in the first instance to raise nothing but the question 
of jurisdiction over him. Western Loan & Savings Co. v. Butte 
& Boston Consol. Mining Co., 210 U. 8. 368. Dolber v. Young, 
81 N. H. 157. But such does not appear to be the law of Massa- 
chusetts. It has long been the practice to join an answer in 
abatement with an answer to the merits, in their proper order. 
Fisher v. Fraprie, 125 Mass. 472. O’Loughlin v. Bird, 128 Mass. 
600. G. L. ec. 231 $$ 50, 53. Parks v. Smith, 155 Mass. 26, 30. 
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Craig Silver Co. v. Smith, 163 Mass. 262, 268. Likewise in equity, 
the defendant may include any special matter in his answer, and 
have the same benefit therefrom as if he had pleaded the same or 
demurred to the bill. 8S. J. C. Equity Rule 9 (252 Mass. 603). 
Rule 28, post. Fogg v. Price, 145 Mass. 513, 514. There seems 
to be no distinction with respect to the right to plead matter in 
abatement and other “‘special matter’ at the same time as an 
answer to the merits, between “special matter” relating to the 
jurisdiction of the court over the person or to venue, which can 
only be set up under a special appearance, and other “special 
matter” which may be set up under a general appearance if done 
sufficiently early, before an answer to the merits or in conjunction 
with one. That the latter may be set up under a general appear- 
ance, see Pratt v. Sanger, 4 Gray 84, 88 (affected as to another 
point by O’Loughlin v. Bird, 128 Mass. 600). Guild v. Richard- 
son, 6 Pick. 364, 371. O’Loughlin v. Bird, 128 Mass. 600.  Si- 
monds v. Parker, 1 Met. 508. See also Lane v. Roberts, 3 Gray 
514. Hastings v. Bolton, 1 Allen 529. 

The rule in Massachusetts seems to be, that just as a defendant 
may plead to the merits, after his objection to the jurisdiction 
over him has been overruled subject to his exception, without 
thereby converting his special appearance into a general one, so he 
may plead to the merits at the same time that he raises the ques- 
tion of jurisdiction over him, reserving the latter question under 
a special appearance; and so long as the latter question is kept 
alive and is not determined against him by a ruling without 
exception pending, he cannot be held to have appeared generally. 
Reynolds v. Missouri, K. & T. Railway Co., 224 Mass. 379, 388. 
Karrick v. Trask, 238 Mass. 476, 479. 4 C. J. 1320. Davis v. 
Wechsler, 263 U. S. 22. Compare Currier v. Beard, 216 Mass. 
113. See also Brumleve v. Cronan, 176 Ky. 818. 

But when even a non-resident defendant has appeared specially, 
and has set up want of jurisdiction over the person, he submits the 
question of jurisdiction to the determination of the court. If that 
question is decided against him, and he fails to take his appellate 
remedies or takes them without success, he cannot then attack 
the judgment collaterally for want of jurisdiction over him. 
Stone Leather Co. v. Henry Boston & Sons, Ltd., 234 Mass. 
477,479. Hall v. Wilder Manuf. Co., 316 Mo. 812, s. c. 52 A. L. 
R. 728. MecVoy v. Baumann, 93 N. J. Eq. 638. John Sim- 
mons Co. v. Sloan, 104 N. J. L. 612. Contra, Jones v. Jones, 
108 N. Y. 415, 426, dictum. See also Chicago Life Ins. Co. v. 
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Cherry, 244 U. 8. 25, 29; French v. Kemp, 1930 A. 8. 793, s. ¢. 
Mass. 

Want of jurisdiction over subject matter. Of course, where there 
is a want of jurisdiction over the subject matter, neither waiver nor 
consent can confer jurisdiction, and the court is bound to notice 
the defect of its own motion at any stage. Holt v. Holt, 253 
Mass. 411, s. ce. 257 Mass. 114. G. L. e¢. 223 § 15 (county juris- 
diction in divorce). Com. v. Andler, 247 Mass. 580. Hampden 
National Bank v. Hampden Railroad Corp., 246 Mass. 404, 407. 
Locomobile Co. v. Commonwealth, 232 Mass. 16. Lonergan vy. 
American Railway Express Co., 250 Mass. 30, 40. 

Appearance solely to defend property. A sort of special appear- 
ance different from that previously discussed is recognized in 
Massachusetts. A non-resident whose property is attached here 
may appear specially to try the case so far as relates to the applica- 
tion of the property to the claim, without subjecting himself to 
a personal judgment. Cheshire National Bank v. Jaynes, 224 
Mass. 14. Davis v. Cleveland, C. C. & St. L. Ry. Co., 217 U.S. 
157, 174. Salmon Falls Manuf. Co. v. Midland Tire & Rubber 
Co., 285 Fed. 214. Britton v. Goodman, 235 Mass. 471, 475. 
In Phelps v. Brewer, 9 Cush. 390, 396, this sort of appearance was 
in fact recognized in an action against partners, although the 
court made a distinction between an appearance for the partner- 
ship and an appearance for the several partners. The decision 
itself went on the ground that an appearance by one partner 
(Hall v. Lanning, 91 U.S. 160) like service on one partner (Lowrie 
v. Castle, 198 Mass. 82, 87) could not bind another personally. 
See also Davis v. Megroz, 55 N. J. L. 427. 

Parties in different capacities. In Cochrane v. Forbes, 265 
Mass. 249, the court, it is believed for the first time, distinguished 
between an appearance for a trustee as such and an appearance 
for him individually. This was an equity case. At law no dis- 
tinction is known. Gardiner v. Rogers, 267 Mass. 274, 278. But 
an executor as such and the same person as an individual are 
different parties. Eaton v. Walker, 244 Mass. 23. 

Withdrawal of appearance does not withdraw party. After a gen- 
eral appearance, and perhaps after a special appearance as well, 
the withdrawal of the appearance of the attorney does not with- 
draw the party from the case, even though the withdrawal is 
allowed by the court ex parte. Fay v. Hayden, 7 Gray 41. 
Garber v. Hirsh, 225 Mass. 422. Hersey v. Hersey, 1930 A. 5. 
1269, s. ¢. Mass. . Rio Grande I. & C. Co. v. Gildersleeve, 
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174 U.S. 603. Butler v. Butler, 162 Mass. 524. Famous Manuf. 
Co. v. Wilcox, 180 Ill. 246. Compare as to special appearance, 
Graham v. Spencer, 14 Fed. 603. Likewise the withdrawal of a 
pleading does not withdraw the party from the case, although the 
filing of the pleading was the only appearance and there was no 
service. Eldred v. Bank, 17 Wall. 545. As to the effect of the 
withdrawal by leave of court of all appearance of or for a party, 
see 4 C. J. 1372. Compare Garber v. Hirsh, 225 Mass. 422. 

Unauthorized appearance. An appearance by counsel without 
authority does not bring the party before the court. Hanzes v. 
Flavio, 234 Mass. 320, 327. Brewer v. Holmes, 1 Met. 288. 
Bodurtha v. Goodrich, 3 Gray 508. See also French v. Kemp, 
1930 A. 8. 793, s. e. Mass. 

Miscellaneous. Where no change of appearance was entered on 
the docket, notice given to a new firm of attorneys of which one of 
the members of the firm previously appearing is a member, is 
good. Johnson v. Sprague, 183 Mass. 102. 

An appearance indorsed upon the papers before entry in court 
is valid. Voyette v. Myers, 303 Ill. 562. But an acceptance of 
service is not an appearance. Segars v. Segars, 76 Me. 96. 

Quere, whether an appearance “for the defendants,” without 
further identification, is an appearance for those not served? 
4C. J. 1328. 


RULE 20. 
(Applicable to all cases.) 


AUTHORITY TO APPEAR. 


The right of an attorney to appear for any party shall 
not be questioned by the opposite party, unless the 
objection be taken in writing within ten days after the 
entry of the case or of the appearance of such attorney, 
but the court may permit the objection to be taken 
later. When the authority of any attorney to appear 
for any party is demanded, if such attorney declares 
that he has been duly authorized to appear, by an 
application made directly to him by such party, or 
by some person whom he believes to have been autho- 
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rized to employ him, such declaration shall be evidence 
of such authority. 


NOTE TO RULE 20. 


This rule resembles Common Law Rule 3 (1923), but is more 
like Common Law Rule 3 (1906) and Rule 2 (1860). The Supreme 
Judicial Court appears to have had no such rule. For the compu- 
tation of time, see note to Rule 2. 

A party is not bound to submit to action or opposition not in 
fact authorized by the adverse party, but in such case is entitled 
to a dismissal or a default, as the case may be. Manchester 
Bank v. Fellows, 28 N. H. 302. Hayward v. School District, 
2 Cush. 419, 425. For one reason, the adverse party might not 
be bound by the judgment in such case. Hanzes v. Flavio, 234 
Mass. 320, 327. The court ‘thas power, at any stage of the case, 
to require an attorney, one of its officers, to show his authority to 
appear.”” Pueblo of Santa Rosa v. Fall, 273 U.S. 315. 

But there is a presumption that an attorney at law has authority 
to do what he assumes to do in legal proceedings. Lewis v. Sum- 
ner, 13 Met. 269. Steffe v. Old Colony Railroad Co., 156 Mass. 
262. 6 C. J. 631. Compare Precious v. O’Rourke, 1930 A. 8. 
431, s. ¢. Mass. . Torebut this presumption, the adverse 
party cannot raise the question of want of authority by plea or 
answer, but must file a motion to vacate the appearance, dismiss 
the action or require authority to be shown, supported by affi- 
davits as required by Rule 46. Bonnifield v. Thorp, 71 Fed. 924. 
W. A. Gage & Co. v. Bell, 124 Fed. 371, 380. 6 C. J. 635, 636. 
“The courts could not conveniently do the business of litigation 
if either litigant could capriciously embody in his pleadings the 
collateral matter of the authority of the attorneys, respectively, 
to appear and file the pleadings.”” W. A. Gage & Co. v. Bell, 124 
Fed. 371, 380. See also Smith v. Bowditch, 7 Pick. 137. 

This rule not only limits the time for raising such a question 
(Norwood v. Dodge, 215 Mass. 351), but creates one piece of 
evidence to be weighed against any evidence to the contrary. 

Apparently the rule has no application where the defect is not 
in the want of employment of the attorney, but in the want of 
authority in town or corporate officers to employ him. Inhab- 
itants of Walpole v. Gray, 11 Allen 149. Inhabitants of Great 
Barrington v. Gibbons, 199 Mass. 527. Stratton Mass. G. M. 
Co. v. Davis, 222 Mass. 549. 
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RULE 21. 
(A pplicable to all cases.) 
NOTICE OF PLEADINGS. 


Upon the filing of any pleading subsequent to the 
declaration, bill, libel, indictment or complaint, or any 
motion to amend, a copy in writing thereof shall be 
served on the same day on the adverse party, in the 
manner provided for notices by Rule 3. 

In case of failure to comply with this rule, the court 
may entertain a motion to strike such pleading or 
motion from the files, and may allow such motion to 
strike or deny it upon terms against the party at fault. 


NOTE TO RULE 21. 


This rule is founded upon Common Law Rules 5 and 9 (1923), 
and various passages in Equity Rules 14, 15 and 16 (252 Mass. 
604, 605) which contemplate notice of the filing of pleadings. 
The Common Law Rules cited originated in Common Law Rule 5 
(1915) and Rule 16 (1874), respectively. 

The earlier rules having been more honored in the breach than 
in the observance, the second paragraph is now added. 


RULE 22 
(Applicable to civil cases.) 
BILLS OF PARTICULARS OR SPECIFICATIONS. 


A further and better statement of the nature of the 
claim or defence, or further and better particulars of 
any matter stated in any pleading, may in any case be 
ordered, upon such terms, as to costs and otherwise, 
as may be just. 

If a party ordered to file a bill of particulars or 
specifications shall wholly fail to do so within ten days 
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after such order, or such other time allowed for such 
filing as may appear of record, the clerk, upon written 
application of the adverse party, shall enter as of 
course against the delinquent party a nonsuit, default, 
order for a decree dismissing the bill without preju- 
dice, decree taking the bill for confessed, or other 
equivalent order or decree according to the case, con- 
ditioned, however, that it shall be vacated as of course 
if such bill of particulars or specifications shall be filed 
within ten days after such entry. 

If the court adjudges that a bill of particulars or a 
specification is insufficient, the party shall file a new 
bill or specification within ten days, or such other 
time as the court may order, upon such terms, if any, 
as the court may order, and upon filing shall furnish 
a copy thereof to the adverse party. Upon failure to 
comply with this provision the court may enter a 
nonsuit or default. 


NOTE TO RULE 22. 


History. This rule is based upon Common Law Rule 6 (1923), 
which can be traced back to Rule 11 (1860). But the first para- 
graph is new, and is founded upon U. 8. 8S. C. Equity Rule 20 
(226 U. 8. 654), which in turn is founded upon the English Order 
19 Rule 7. The notes to these rules in Hopkins New Federal 
Equity Rules, Annotated, and the Annual Practice, will furnish 
valuable precedents. 

Bills of particulars, sometimes called specifications, came into 
use with the rise of the common counts in pleading, formerly 
called counts in indebitatus assumpsit (Stearns v. Washburn, 
7 Gray 187), which furnished little information to the defendant 
as to the nature of the case. Babcock v. Thompson, 3 Pick. 446. 
Noble v. Segal, 214 Mass. 159, 160. 

Required by statute, with common counts. By statute (G. L. ce. 
231 § 14), “if one of the common counts is used, the plaintiff shall 
file a bill of particulars with his writ when it is entered. The 
items in such bill shall be numbered consecutively, and the bill 
shall be a part of the declaration and be answered as such.” The 
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failure to file a bill of particulars, or a sufficiently itemized one, 
under the statute, may be raised by demurrer as well as by mo- 
tion to compel the plaintiff to file the bill, but it is waived by going 
to trial without taking the objection in one of these modes. Pres- 
ton v. Neale, 12 Gray 222. Noble v. Segal, 214 Mass. 159. 
Brocklehurst & Potter Co. v. Marsch, 225 Mass. 3, 11. Burgess 
v. Bugbee, 100 Mass. 152. The requirement of a bill of particulars 
applies to a declaration on an account annexed (Snowling v. 
Plummer Granite Co., 108 Mass. 100. Burgess v. Bugbee, 100 
Mass. 152) which sums up and includes all the other common 
counts. G. L. e. 231 §7, Ninth. Stearns v. Washburn, 7 Gray 
187. Massachusetts Mut. Life Ins. Co. v. Green, 185 Mass. 
306, 309, 310. Noble v. Segal, 214 Mass. 159. Marsch v. 
Southern New England Railroad Corp., 230 Mass. 483, 499. 
Samuel Eiseman & Co. Ine. v. Rice, 248 Mass. 272. Pizer v. 
Hunt, 253 Mass. 321, 329, 330. Clark-Rice Corp. v. Waltham 
Bleachery & Dye Works, 267 Mass. 402. The requirement of a 
bill of particulars probably does not apply to a declaration on an 
account stated or insimul computassent. Rundlett v. Weeber, 
3 Gray 263. See also Charman v. Henshaw, 15 Gray 293. Dun- 
bar v. Johnson, 108 Mass. 519. Chace v. Trafford, 116 Mass. 
529, 533. Davis v. Arnold, 267 Mass. 103. Particulars set forth 
in the count need not be repeated in the bill of particulars. Flye 
v. Hall, 224 Mass. 528, 529. 

Only one particular subject matter of charge, and not a number 
of different items, can be proved under one item of a bill of particu- 
lars filed with a common count. Jones v. Ilsley, 1 Allen 273. 
Compare Powers v. Manning, 154 Mass. 370, 372, 373. A lawyer 
may include in one item of charge various services at different 
times on one matter, with a lump charge. Peabody v. Conley, 
111 Mass. 174. Moore v. Scharnikow, 48 Wash. 564. Newman 
v. Levi, 74 W. Va. 223. See also Owings v. Dayhoff, 151 Atl. 
240, s. ¢. Md. . A specification of work done “on” a 
house, will admit of proof of work done on the grounds about the 
house. Hayes v. Wilson, 105 Mass. 21. In Hatch v. Boucher, 77 
Conn. 347, a bill of particulars under the common counts, which 
began with a balance due for meats up to a certain date, was held 
proper; but the contrary was held in Turgeon v. Cote, 88 Me. 108. 
For the mode of including items of interest, see G. L. ce. 231 § 7, 
Tenth. 

Under discretionary power. Effect. The general rule as to bills 
of particulars under the discretionary power of the court to require 
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them, is that when the point is seasonably raised at the trial 
(Turner v. Twing, 9 Cush. 512) nothing outside the terms of 
the bill of particulars can be proved, although some liberality 
is shown in their interpretation. Anderson v. Rucker Bros., 
107 Wash. 595, s. ec. 8 A. L. R. 544. Com. v. Snelling, 15 Pick. 
321, 331. Com. v. Giles, 1 Gray 466, 469. Com. v. Haywood, 
247 Mass. 16,19. Payson v. Macomber, 3 Allen 69,71. Williams 
v. Coggeshall, 8 Cush. 377, 381, 382. Turner v. Twing, 9 Cush. 
512. Corsick v. Boston Elevated Ry. Co., 218 Mass. 144. Jack- 
son v. Hall, 14 Pick. 151. Chaffee v. Jones, 19 Pick. 260, 265. 
Taylor v. Dexter Engine Co., 146 Mass. 613. Smith v. Hicks, 
5 Wend. (N. Y.) 48. Tillou v. Hutchinson, 15 N. J. L. 178. Colby 
v. Wilson, 320 Ill. 416. Frost v. International Rubber Co., 
37 R. I. 476. 

Discretionary power extends to all cases. The practice, originat- 
ing at common law in actions upon the common counts, whereby 
bills of particulars or specifications might be required in the dis- 
cretion of the court (Nickerson v. Glines, 220 Mass. 333, 334) was 
soon extended to civil cases generally (Clark v. Munsell, 6 Met. 
373. Tilton v. Beecher, 59 N. Y. 176. Gary v. Eaton Circuit 
Judge, 1382 Mich. 105. Watkins v. Cope, 84 N. J. L. 148, 147. 
Gardner v. Gardner, 2 Gray 434. Gerrish v. Gerrish, 249 Mass. 
219, 223. Adams v. Adams, 16 Pick. 254), to criminal cases (Com. 
v. Snelling, 15 Pick. 321. Com. v. Wood, 4 Gray 11. Com. v. 
King, 202 Mass. 379, 384. Com. v. Anderson, 245 Mass. 177, 
184. G. L. ce. 277 § 40) and to answers of defendants setting up 
affirmative defences, which fail to give plaintiffs adequate in- 
formation. Robinson v. Wadsworth, 8 Met. 67. Com. v. 
Snelling, 15 Pick. 321. Dwight v. Germania Life Ins. Co., 84 
N. Y. 493. Cunard v. Francklyn, 111 N. Y. 511. Grove Linseed 
Oil Co. v. Pennsylvania Railroad Co., 170 N. Y. Supp. 1008. 

The practice is now summed up in G. L. ec. 231 § 70, as follows :— 
“The court may in all cases order either party to file a statement 
of all particulars necessary to give to the adverse party and to the 
court reasonable knowledge of the nature and grounds of the 
action or defence.” This statute does not by its terms apply to 
equity cases, and some authorities declare that bills of particulars 
or specifications are unknown in equity. Cornell v. Bostwick, 
3 Paige (N. Y.) 160. Tampa & Jacksonville Railway Co. v. 
Harrison, 55 Fla. 810. Paper & Textile Machinery Co. v. Newlin, 
101 N. J. Eq. 115. But specifications in equity cases have been 
recognized in Massachusetts (Skolnick v. Greenburg, 230 Mass. 
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359, 361. Lascelles v. Clark, 204 Mass. 362, 366. First A. M. E. 
Society v. Worthy, 232 Mass. 331, 336. Berenson v. French, 
262 Mass. 247, 254) and are recognized by this rule, as they are 
in England and the Federal courts. Rules of the Supreme Court 
(England), Order 19 Rule 7. U. 8. 8. C. Equity Rule 20 (226 
U.S. 654). 

In some states the bill of particulars must be sought before plead- 
ing or answering. Dixon v. Swenson, 101 N. J. L. 22. See also 
Noble v. Segal, 214 Mass. 159. 49 C. J. 641. In others the rule 
is the exact reverse. Gordon v. Williams, 165 N. Y. 8. 384. In 
Massachusetts, it seems that the right is not restricted as to time. 

Remedy for failure to specify as ordered. The common law 
remedy, when specifications were required of a plaintiff or prose- 
cutor, was to halt the progress of the case until they were fur- 
nished. The modern practice, as prescribed by this rule, is to 
give opportunity to comply with the order, and then to order 
nonsuit or default. Robinson v. Wadsworth, 8 Met. 67. Nick- 
erson v. Glines, 220 Mass. 333, 336. Telch v. Hamburger, 259 
Mass. 21. The point cannot be raised by waiting until the trial, 
and then objecting to the evidence. Blaisdell v. Gladwin, 4 
Cush. 373. See also Turner v. Twing, 9 Cush. 512. 

When required. Frequently bills of particulars or specifications 
are asked for in actions for negligence. A bare allegation. of 
injury by negligence may be good, at least if not attacked by 
demurrer. Eaton v. Fitchburg Railroad Co., 129 Mass. 364. 
Poor v. Sears, 154 Mass. 539, 541, 548. See G. L. ec. 231 §7, 
Second. But the necessary information may be required by way 
of particulars or specifications. A court should be careful in 
eases of negligence, as well as in other cases, not to narrow the 
plaintiff’s case unduly, and in particular not to deprive him of 
his right to rely upon the doctrine of res ipsa loquitur. Powers v. 
Bergman, 197 Mass. 39. McDonough v. Boston Elevated Ry. 
Co., 208 Mass. 436. Gilchrist v. Boston Elevated Ry. Co., 1930 
A. 8. 1655, s. e¢. Mass. . Rapp v. Butler-Newark Bus 
Line, Inc., 103 N. J. L. 512, s. ec. 104 N. J. L. 444. Some cases 
have said that a defendant in an action for negligence should not 
ordinarily be required to specify as to contributory negligence. 
Bowker v. Donnell, 226 Fed. 359. Griffin v. Cunard Steamship 
Co., 159 App. Div. 453, s. ec. 144 N. Y. 8. 517. But it has been 
done where the injury has resulted in death, and the plaintiff has 
no eye-witnesses. McCallum v. Beau-Site Co., 163 N. Y. 8. 819, 
s. c. 176 App. Div. 681. Compare Egan v. Julius Tishman & 
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Sons, Inc., 222 App. Div. 141, s. c. 225 N. Y. 5. 631. In any 


action, specifications of special damage may be required. Craig 
v. Proctor, 229 Mass. 339, 342 (slander). 

Not a substitute for interrogatories. Bills of particulars or speci- 
fications should not serve as a substitute for interrogatories; they 
should deal with the facts in issue, not with the evidence to prove 
those facts. Bodine v. First National Bank, 281 Fed. 571, 572. 
Alaska 8. 8S. Co. v. Katzeek, 16 F. (2d) 210, 211. Beacon Folding 
Mach. Co. v. Rotary Mach. Co., 23 F. (2d) 345, 346. Com. vy. 
Jordan, 207 Mass. 259, 265. Watkins v. Cope, 84 N. J. L. 143, 
147. Monroe Cider Co. v. Marshall, 189 N. Y. 8. 152. Ferro v. 
Steeplechase Amusement Co. Inc., 240 N. Y. 8. 361. 

Not amendments to pleadings. Bills of partieulars and specifi- 
cations, filed under the order of the court and not under a statute 
expressly making them part of the pleadings, are not amend- 
ments to the declaration, indictment or answer, as the case may 
be. They cannot make a bad pleading good against demurrer, 
or a good pleading bad. They are not part of the record, and 
are not subject to demurrer. Filed in one court, they do not 
limit the issues raised by the pleadings when the case is tried on 
appeal in another court. They have sometimes been said to be 
amplifications of the pleadings, but they are rather limitations 
whereby the issues open under the pleadings are narrowed for 
the purposes of trial. Com. v. Davis, 11 Pick. 432. Com. v. 
Farrell, 105 Mass. 189. Cheraska v. Ohanasian, 259 Mass. 341, 
346. State v. Lehigh Valley Railroad Co., 94 N. J. L. 171, s. ec. 
10 A. L. R. 977. Dunlop v. United States, 165 U.S. 486. Har- 
mon v. Alfred Peats Co., 243 N. Y. 473. Wood & Pritchard v. 
McClure, 209 Ala. 523. Cicotte v. County of Wayne, 44 Mich. 
173. Hamilton v. Circuit Judge, 84 Mich. 393. Applebaum v. 
Goldman, 155 Mich. 369, 374. Cook v. Dade, 191 Mich. 561. 
Dudley v. Duval, 29 Wash. 528. James Talcott, Inc. v. Green- 
stein, 206 N. Y. 8S. 471, s. e. 210 App. Div. 633. 49 C. J. 628-630. 
Compare Nickerson v. Glines, 220 Mass. 333, 335. Danofsky v. 
Boston El. Ry. Co., 228 Mass. 97, 101. Nelson v. Close, 147 
Md. 214. Speed v. Bailey, 153 Md. 655. Rosenthal v. Heft, 
155 Md. 410. In some jurisdictions they are held to amount to 
amendments of the pleadings. Brown v. Rouillard, 117 Me. 55. 
Particulars as to pleadings, under the first paragraph of the 
present rule approach in effect amendments to the pleadings. 
Milbank v. Milbank (1900), 1 Ch. 385. Particulars or specifica- 
tions are presumed to be filed with the personal knowledge of 


f 








to 


D. 








the party, and consequently are admissible against him in another 
ease. Clarke v. Taylor, 1929 A. 8S. 2299, s. ec. Mass. 


Criminal cases. 


fications may be considered on the question whether the offense 
charged has been ‘‘fully and plainly, substantially and formally, 
described to” the defendant, in accordance with the Constitution; 
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But in criminal cases the particulars or speci- 





the Constitution does not require that the description be con- 
tained in the pleadings. Stockwell v. Silloway, 100 Mass. 287, 
295. Com. v. Dill, 160 Mass. 536, 537. The constitutionality 
of our modern simplified criminal pleading is preserved by the 
provisions of G. L. ec. 277 § 40 that a court having final jurisdic- 
tion of a crime “shall” order the prosecution “‘to file a statement 
of such particulars as may be necessary to give the defendant and 
the court reasonable knowledge of the nature and grounds of the 
crime charged” at the request of the defendant “if the charge 
would not be otherwise fully, plainly, substantially and formally 
set out,’ although the bill of particulars technically does not 
become part of the indictment. Com. v. Kelley, 184 Mass. 320. 
Com. v. McDonald, 187 Mass. 581, 585. Com. v. Snell, 189 
Mass. 12, 19. Com. v. Sinclair, 195 Mass. 100, 105, 106. Com. 
y. King, 202 Mass. 379, 384. Com. v. Ellis, 207 Mass. 572, 576. 
Com. v. Cornell, 213 Mass. 135. Com. v. Allison, 227 Mass. 57, 
61. Com. v. Massad, 242 Mass. 532. Com. v. Anderson, 245 


Mass. 177, 184. 


Com. v. Haywood, 247 Mass. 16, 19 (not part 


of indictment; may be amended). Com. v. Diamond, 248 Mass. 
511, 518. Com. v. Sacco, 255 Mass. 369, 412 (not part of indict- 


ment). Com. v. 


Gedzium, 259 Mass. 453, 457 (‘‘must be read 


with the indictment for a full description of the crime charged’’). 
Com. v. Donoghue, 266 Mass. 391. 

Discretion of court. Where the filing of bills of particulars and 
specifications is discretionary, as it is except when required by 
statute to accompany a common count, or in criminal cases to 
comply with the constitution (Nickerson v. Glines, 220 Mass. 
333. Com. v. Lombardo, 1930 A. S. 725, s. e. Mass. ), 
it seems that the decision whether the particulars or specifications 
filed comply with an order of the court requiring them, is also 
within the discretion of the court, and not the subject of excep- 
tion. Hines v. Stanley G. I. Elec. Manuf. Co., 199 Mass. 522, 
527. <A bill of particulars may be amended. Babcock v. Thomp- 


son, 3 Pick. 446. 


Burgess v. Bugbee, 100 Mass. 152. 
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RULE 23. 
(Applicable to civil cases.) 
AMENDMENTS. 


A motion for leave to amend shall contain or be 
accompanied by the proposed amendment. 

If a demurrer is sustained, and leave to amend is not 
denied, a case shall be deemed ripe for final judgment 
or decree only after ten days, or such other time as the 
court may allow for amendment, from the sustaining 
of the demurrer, and then only after the disposition of 
any motion to amend the pleading demurred to, filed 
within such time. After the expiration of such time 
no motion to amend such pleading shall be filed without 
leave of court. 


NOTE TO RULE 23 


History. This rule is based upon Common Law Rule 5 (1923), 
S. J. C. Common Law Rule 4 (252 Mass. 590), and Equity Rules 
10, second paragraph, 14, 15 and 16, first paragraph (252 Mass. 
603-605). The parts of these rules not incorporated into the 
present rule seem unnecessary. The Common Law Rules cited 
can be traced back to Rule 15 (1860) and 8. J. C. Common Law 
Rules 8 and 9 (1820: 16 Mass. 373). The Equity Rules cited 
can be traced back as follows:—Rule 14, to 8. J. C. Chancery 
Rule 10 (1836: 24 Pick. 413); Rule 15, to 8. J. C. Chancery Rule 
11 (1836: 24 Pick. 413); Rule 16, first paragraph, toS. J.C. Chan- 
cery Rule 18 (1836: 24 Pick. 414). For terms on amendments, 
see Rule 5. 

Agreement as substitute for action of court at law. G. L. e. 231 
§ 72, which does not apply to equity cases, provides as follows:— 
“Parties may make agreements relative to amendments and the 
time of filing papers, which shall be equivalent to an order of the 
court to the same effect. Any order mentioned in the preceding 
section may be entered by consent signed by the parties or their 
attorneys; but no agreement of attorneys relative to an action 
or proceeding shall be valid unless in writing * * * * .” The 
“preceding section” (§ 71) refers to ‘orders allowing amendments 
before trial, or allowing a supplemental declaration, answer or 
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replication, or enlarging time, or any other interlocutory order 
necessary to prepare the case for trial.’”’ This statute makes it 
unnecessary in many cases to bring motions before the court. It 
is not clear that consent to the “filing’’ of an amendment is con- 
sent to the allowance of it. Regan v. Keyes, 204 Mass. 294, 305. 

General leave to amend. Effect. A permission to amend, no 
specific amendment then being before the court, is only ‘the 
exercise of discretion in favor of, rather than against, the filing of 
a permissible and appropriate amendment’’; an amendment filed 
under such a permission cannot take effect, except by consent 
under the statute in actions at law, without subsequent allowance 
by the court. Massachusetts Gasoline & Oil Co. v. Go Gas Co., 
267 Mass. 122, 126. Lea v. Robeson, 12 Gray 280, 287, 288. 
This is made even more clear by the present rule, requiring a 
motion for leave to amend to contain or be accompanied by the 
proposed amendment. After the sustaining of a demurrer, an 
amendment is properly denied unless it removes the ground of 
demurrer; but if allowed, the amended pleading may still be 
tested by a new demurrer. Massachusetts Gasoline & Oil Co. v. 
Go Gas Co., 267 Mass. 122, 127. Beaudry v. Hamel Shoe Ma- 
chinery Co., 235 Mass. 503. Compare Corbett v. Gallagher, 
225 Mass. 480, 482. 

Power to allow amendment continues until end of case. The 
older equity practice (Story, Eq. Pl. § 459) by which, on the 
sustaining of a demurrer, the bill goes out of court and cannot be 
amended into life, is not in force in Massachusetts. Here, in 
such a case, amendments are liberally allowed, subject to the 
discretion of the court, and the power of the court to allow amend- 
ment ends only with the entry of final decree. Merchants’ Bank 
v. Stevenson, 7 Allen 489. Parker v. Flagg, 127 Mass. 28. Fuller 
v. Trustees of Deerfield Academy, 252 Mass. 258, 264. Massa- 
chusetts Gasoline & Oil Co. v. Go Gas Co., 267 Mass. 122. A 
similar right of amendment exists at law, until final judgment. 
G. L. e. 231 § 19. The third paragraph of the rule puts some 
restriction upon the general right to move for an amendment at 
any time before final judgment or decree. See also O’Brien v. 
O’Brien, 238 Mass. 403, 407. 

Statute of amendments applies in equity. Formerly the statutes 
as to amendments did not in express terms apply to equity cases, 
but were treated by the courts as applicable to them; and it was 
declared that within the broad principles laid down by the statutes 
the court has power “‘to allow an amendment * * * * either in 
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matter of form or substance, at any stage of the cause before the 
entry of a final decree.” Merchants’ Bank v. Stevenson, 7 
Allen 489. Strout v. United Shoe Machinery Co., 215 Mass. 
116, 119, and cases cited. The present statute (G. L. ec. 231 
$$ 51, 52) is expressly made applicable in equity as well as at 
law. G. L. ec. 231 § 144. Narragansett Amusement Co. v. 
Riverside Park Amusement Co., 260 Mass. 265, 278. Bourbeau 
v. Whittaker, 265 Mass. 396, 400. Under that statute an amend- 
ment may be allowed, at any time before final judgment or decree, 
introducing a necessary party, discontinuing against a party, 
or changing the form of the action, even from law to equity or 
from equity to law (G. L. e. 231 § 55), or any other amendment 
which may “enable the plaintiff to sustain the action [or suit] for 
the cause for which it was intended to be brought,” or enable the 
defendant to make a legal defence. 

Change of parties. No attempt will be made to cite the many 
cases under the statute, which has been construed liberally. 
Amendments have made a complete change of plaintiffs. Fay 
v. Walsh, 190 Mass. 374, 377. Attorney General v. Henry, 262 
Mass. 127, 130. Pearson v. Bara, 263 Mass. 502. New York 
Central R.R. Co. v. Central N. E. Ry. Co., 264 Mass. 128, 138. 
Ordinarily a change of defendants is proper, even after the statute 
of limitations has run; it is not deemed the commencement of a 
new suit, to which the statute can be successfully pleaded; but 
the rule is otherwise where the right itself is conditional upon 
action within the period limited. Genga v. Director General, 
243 Mass. 101, 104. Eaton v. Walker, 244 Mass. 23, 29. Weiss 
v. Director General, 250 Mass. 12. Phillips v. Director General, 
251 Mass. 263, 269. Johnson v. Carroll, 1930 A. 8. 1385, s. e. 

Mass. . Compare Davis v. L. L. Cohen & Co. Ine., 268 
U. S. 688. L’Huilier v. Fitchburg, 246 Mass. 349. Sterling v. 
Frederick Leyland & Co. Ltd., 242 Mass. 8. Hester v. Brockton, 
251 Mass. 41. Castaline v. Swardlick, 264 Mass. 481. See also 
Jordan v. County Commissioners, 268 Mass. 329. An amend- 
ment adding or substituting a new defendant requires process to 
bring him in. Phillips v. Director General, 251 Mass. 263, 266. 
Homer v. Abbe, 16 Gray 543, 545. Johnson v. Carroll, 1930 
A. 8. 1385, s. ¢. Mass. . G.L.c. 231 § 54. 

Amendments after hearing. Amendments have been made after 
verdict or decision, and even after rescript; and where the matter 
has been fully tried or heard no further trial or hearing has been 
required after the amendment. Pizer v. Hunt, 253 Mass. 321, 
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331, 333. Ripley v. Taft, 253 Mass. 490. Narragansett Amuse- 
ment Co. v. Riverside Park Amusement Co., 260 Mass. 265, 
278. Moustakis v. Hellenic Orthodox Society, 261 Mass. 462, 
468, 469. New York Central R.R. Co. v. Central N. E. Ry. 
Co., 264 Mass. 128, 158. Bourbeau v. Whittaker, 265 Mass. 
396, 400. Cutter v. Arlington Construction Co., 268 Mass. 88. 


Donovan v. Draper, 1929 A. 8. 1909, s. e. Mass. . East- 
man v. Steadman, 1929 A. 8. 2163, s. ce. Mass. . Bucholz 
vy. Green Brothers Co., 1930 A. 8. 1517, s. e. Mass. . Les 
y. Alibozek, 1929 A. S. 2231, s. ¢. Mass. . Shelley v. 
Smith, 1930 A. 8. 811, s. e. Mass. . Terry v. Brightman, 
133 Mass. 536. 


Intended cause of suit must be identical. The words “intended to 
be brought,” in the statute, raise a question of fact upon which 
affidavits and witnesses may be presented. Driscoll v. Holt, 
170 Mass. 262, 265. Federal National Bank v. O’Keefe, 267 
Mass. 75. The decision of this question of fact is not the subject 
of exception or appeal, G. L. c. 231 § 138 providing that “the 
allowance by the court of an amendment shall be conclusive 
evidence of the identity of the cause of action.””’ Mann v. Brewer, 
7 Allen 202. Batchelder v. Pierce, 170 Mass. 260. Pearson v. 
Bara, 263 Mass. 502. But where it was legally impossible to 
find identity of cause of action, an exception will lie. Church 
v. Boylston & Woodbury Cafe Co., 218 Mass. 231. Bowen v. 
Fairfield, 260 Mass. 38. Massachusetts Gasoline & Oil Co. v. 
Go Gas Co., 267 Mass. 122. See also Holmes v. Carraher, 251 
Mass. 536. Unless the question of law is duly raised, however, 
the allowance of the motion is conclusive, though erroneous in 
law. Curnow v. Goodman, 244 Mass. 265, 268. 

Effect on third persons. As to third persons affected by the 
result of the suit, while they are bound by lawful amendments, 
G. L. e. 231 § 138 provides that ‘no subsequent attaching creditor 
or purchaser of property attached or bail or any person other than 
the parties to the record shall be bound by such allowance [of an 
amendment] unless he has had due notice of the application for 
leave to amend and opportunity to be heard thereon, according 
to an order of notice to that effect to be issued by the court upon 
application of the plaintiff, and such third parties shall have the 
right of exception or appeal.” In the absence of such notice and 
hearing the third person may later contend that the amendment 
introduced a new cause of action, making the judgment invalid as 
to him. Driscoll v. Holt, 170 Mass. 262. Morton v. Shaw, 190 
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Mass. 554. Savage v. Welch, 246 Mass. 170, 179 et seq. Cur- 
now v. Goodman, 244 Mass. 265. Weinstein v. Miller, 251 
Mass. 503. Gordon & Dilworth Inc. v. Abbott, 258 Mass. 35 
Patch v. Robbins, 261 Mass. 496. Aronow v. Gold, 1931 A. S. 
35 8. C. Mass. . Moreland v. National Surety Co., 263 
Mass. 331. For the exceptional principle by which a change of 
plaintiffs or defendants without notice to the surety discharges 
the surety, see Patch v. Robbins, 261 Mass. 496, 504. Driscoll 
v. Holt, 170 Mass. 262, 265. Salvin v. Sidman, 230 Mass. 278. 
Marking a case on a motion list for amendment, giving notice 
according to Rules 61 and 65, is a sufficient “‘order of notice’’ 
under G. L. ¢. 231 § 138. Bollwerk v. Hirshon, 227 Mass. 375. 

Discretion of court. Where the court has a legal right to allow 
an amendment, the allowance of it is discretionary. Norton v. 
Lilley, 214 Mass. 239. Reno v. Cotter, 236 Mass. 556, 563, s. ce. 
239 Mass. 581, 583. Lowrie v. Castle, 225 Mass. 37, 39. Hall 
Publishing Co. v. MacLaughlin, 230 Mass. 534, 536. McInnes 
v. Stuart, 267 Mass. 212. Calkins v. Wire Hardware Co., 267 
Mass. 52. Adams v. Richardson, 268 Mass. 78. 
Smith, 1930 A. S. 811, s. e. Mass. Knox v. Spring- 
field, 1930 A. 8. 1977, s. e. Mass. But in equity questions 
of discretion go up by appeal. Note to Rule 76. 

Criminal cases. As to amendments in criminal cases, under 
G. L. ec. 277 $35 A (St. 1926 ce. 227), see Com. v. Cooper, 264 
Mass. 378, Com. v. Snow, 1930 A. 8. 101, s. ¢. Mass. 


Shelley v. 


RULE 24. 
(Applicable to civil cases.) 
STRIKING OUT. 


There shall be no right to except to bills, answers 
and other proceedings for scandal or impertinence, 
but the court may, upon motion or its own initiative, 
order any redundant, impertinent or scandalous matter 
in any pleading or paper at law or in equity or divorce, 
stricken out, upon such terms as the court shall think fit. 


NOTE TO RULE 24. 


This rule is based upon U. 8. S. C. Equity Rule 21 (226 U. S. 
654). 
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Motions to strike out on these grounds have been allowed in 
equity apart from the rule. Calnan v. Guaranty Security Corpo- 
ration, 1930 A. S. 1237, s. e. Mass. . See also Christiansen 
v. Dixon, 1930 A. S. 1155, s. e. Mass. . Taylor v. Neal, 
260 Mass. 427, 439 (demurrer). Also at law. Chaves v. Weeks, 
242 Mass. 156. Sometimes the court acts on its own initiative. 
DePropper, petr., 236 Mass. 500, 503. Keown v. Hughes, 265 
Fed. 572. Kelley v. Boettcher, 85 Fed. 55. See also Anderson 
Coal Co. v. Waban Rose Conservatories, 278 Fed. 945. 

Impertinence is not the mere statement of matter that turns 
out to be legally and logically indecisive; it is the statement of 
obviously immaterial and improper matter. Commonwealth Title 
Ins. & Trust Co. v. New Jersey Lime Co., 86 N. J. Eq. 450. 
Harrison v. Perea, 168 U.S. 311. 


RULE 25. 
(Applicable to civil cases.) 


FILING OF PLEADINGS SUBSEQUENT TO DECLARATION, 
BILL OR LIBEL. 


A defendant, respondent, libellee, co-respondent or 
trustee shall, within twenty-one days, or such other 
period as may be prescribed by statute, or in equity 
cases by the terms of the subpoena, after the return 
day of the writ, subpoena, notice or other process by 
which he or his property is brought before the court to 
answer in the action, suit or libel, enter his appearance 
in writing and also within the same time or such other 
time, greater or less, as may be prescribed by statute 
or special order of the court, or in equity cases by the 
terms of the subpcena, file in an action at law or libel 
for divorce or nullity or validity of marriage his motion 
to dismiss, answer in abatement, demurrer, plea or 
answer, and in a suit in equity his demurrer, plea or 
answer. 

If such written appearance shall not be entered 
within such time, the clerk without further order shall 
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enter a default in such action or libel and a decree 
taking the bill or counterclaim of an adverse party for 
confessed in such suit; and likewise upon the written 
request of the plaintiff or other adverse party in case 
one of the pleadings hereinbefore mentioned shall not 
be filed within such time. 

In actions brought to this court by removal or ap- 
peal, in which pleadings by the defendant and trustee 
have not been completed in the court below, and in 
cases in which the writ is entered late, the time allowed 
by the first paragraph of this rule shall run from the 
entry of the action or writ in this court, and with that 
change all the provisions of this rule shall apply thereto. 

Whenever by reason of amendment, action upon 
some pleading, or other cause, occasion arises for 
further pleading by any party, he shall file the same 
within ten days after such occasion arises, or within 
such other time, greater or less, as may be prescribed 
by special order of the court; and if he shall fail to do 
so a default or a decree taking the bill for confessed 
may be entered by order of the court, in favor of the 
adverse party. But upon the amendment of a declar- 
ation, bill or libel, unless a new answer shall be filed 
within ten days, an answer filed before the amendment 
shall be deemed an answer to the declaration, bill or 
libel as amended, with the same effect as though filed 
after the amendment. 


NOTE TO RULE 25. 


History. This rule is founded upon Common Law Rule 7 
(1923); Equity Rule 7 (252 Mass. 602); and Divorce Rules 3 and 
9 (1923). For the computation of time, see note to Rule 2. 

The common law allowed no judgment on default, and for 
centuries the court was helpless unless various coercive measures 
induced an appearance. James v. Townsend, 104 Mass. 367, 372. 
3 Bl. Com. 279 et seq. 9 Holdsworth Hist. Eng. Law, 247-256, 
349-351. 3 Chitty Gen. Pr. 140 et seq. Tidd’s Practice, 102 et 
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seq. In an action at law, the automatic default of a defendant 
duly served, who fails to enter an “‘appearance in writing” within 
twenty-one days after the return or entry day, is statutory. 
G. L. e. 231 § 57. Finance Corp. of New England v. Parker, 251 
Mass. 372. An appearance entered upon the docket by the clerk 
upon the oral direction of the attorney for the defendant, has been 
held an “appearance in writing.” Prince v. Gundaway, 157 
Mass. 417. The pleading itself may constitute an appearance, 
and since the same period of twenty-one days is now provided for 
both appearance and pleading, a separate appearance is now 
unnecessary. Finance Corp. of New England v. Parker, 251 
Mass. 372. The automatic default of absent defendants whose 
property is attached and who do not appear within twenty-one 
days after the return day of a notice, is provided for by G. L. e. 
227 §8. See Dunbar v. Rosenbloom, 230 Mass. 176, 179. 

In trustee process ten days after the return day is the period 
allowed for appearance and answer by the trustee. G. L. c. 246 
§§ 10, 18. In scire facias against a trustee the statute fixes no 
time for appearance and answer. G. L. c. 246, § 46. 

Time for filing pleadings left to court. The statutes do not fix 
the time for the filing of pleadings generally, but leave the time 
to be fixed by rule. At law the time was fixed at twenty-one days 
after the return day by Common Law Rule 7 (1923), although 
earlier rules in general fixed a shorter time for dilatory pleadings 
and a longer time for answers to the merits. See Rules 13, 14 
(1860). 8S. J. C. Common Law Rules 5, 6 (1870: 104 Mass. 
557). Finance Corp. of New England v. Parker, 251 Mass. 
372. The provision for automatic default for failure to file plead- 
ings is borrowed from the rules of the district courts. District 
Court Rule 5 (1922). Municipal Court of the City of Boston 
Rule 9 (1928). See also U.S. 8S. C. Equity Rules 5, 16 (226 U.S. 
650, 653). Formerly, in such a case, a default was entered only 
upon motion. In equity, the time for appearance as well as 
pleading is within the rule-making power, and for some time the 
same period of twenty-one days has been fixed. Equity Rule 7 
(252 Mass. 602). For the power to vary the time, see Rules 2 
and 10. 

Effect of decree pro confesso. Taking a bill for confessed merely 
determines the truth of the facts definitely pleaded; further hear- 
ing may be necessary before relief can be awarded. Thomson v. 
Wooster, 114 U. S. 104. Cuebas v. Cuebas, 223 U. 8. 376, 389. 
Russell v. Lathrop, 122 Mass. 300. Mayberry v. Sprague, 207 
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Mass. 508, 512. Prudential Trust Co. v. Brown, 1930 A. 8. 843, 
Ss. ¢. Mass. . Pofcher v. Fisher, 1930 A. 8. 1345, s. e. 

Mass. . But the party in default, against whom the entire 
bill has been taken for confessed, loses his right to notice of further 
proceedings and to be further heard on the facts. Frow v. De La 
Vega, 15 Wall. 552. Thomson v. Wooster, 114 U.S. 104. Clifton 
v. Tomb, 21 F. (2d) 893, 897. Russell v. Lathrop, 122 Mass. 
300. Yet if he desires he has a right to be heard on the form of 
the final decree, and to appeal from it. Blanchard v. Cooke, 
144 Mass. 207, 218. Cosmopolitan Trust Co. v. Golub, 252 
Mass. 574, 579. A defendant jointly charged with others, though 
the bill has been taken for confessed against him, may escape the 
final decree because of a successful defence made by another 
defendant; but this is not true where the defendants are severally 
charged. Goff v. Hathaway, 180 Mass. 497. Mulrey v. Car- 
berry, 204 Mass. 378. Pofcher v. Fischer, 1930 A. 8S. 1345, s. ¢. 

Mass. 

Right to amend answer after bill amended. An amendment to 
the bill gives the defendant a right to amend the answer, but only 
to meet the changes in the bill. North Chicago St. Ry. Co. v. 
Chicago Union Traction Co., 150 Fed. 612, 630-633. It appears 
not to revive the right to defend of a defendant against whom the 
bill has been taken for confessed, unless the claim made is sub- 
stantially changed or increased. In re Broadway Savings Trust 
Co., 152 Fed. 152. Compare Cuebas v. Cuebas, 223 U. 8. 376, 
389. The provision that the old answer may stand as an answer 
to the amendment, is a statement of a common practice. Ander- 
son v. Daugherty, 182 Ky. 800, 802. Kelly v. Anderson, 156 
Minn. 71. 

Divorce cases. In divorce cases, because of the public interest, 
it may be that a default does not deprive a libellee of the right, 
if he desires, to come in and defend. The present rule omits the 
provision of Divorce Rule 9 (1923), originating in Divorce Rule 9 
(1906), that “no affirmative defense shall be heard unless set up 
by the answer.” While that rule did not go much beyond the 
earlier practice (Newman v. Newman, 211 Mass. 508), it has been 
given a very restricted application, and has proved of no value. 
Webster v. Webster, 264 Mass. 551. Sanderson v. Sanderson, 
1930 A. 8S. 1195, s. e. Mass. 

Removal to federal court. The provision giving the court the 
right to prescribe some “other time, greater or less” than the 
ordinary time of twenty-one days for filing pleadings (see also 
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Rule 2) does not affect the time for removal to a federal court 
under U. S. C. Title 28 § 72; the petition and bond must be filed 
within the ordinary time of twenty-one days allowed for answer. 
Collins Mfg. Co. v. Wickwire Spencer Steel Co., 11 F. (2d) 196. 
Compare O. G. Orr & Co. Ine. v. Firemen’s Fund Ins. Co., 36 F. 
(2d) 378. See also Dunbar v. Rosenbloom, 230 Mass. 176. 
Eaton v. Walker, 244 Mass. 23. 





RULE 26. 
(Applicable to civil cases.) 
REPLY TO DEFENDANT’S PLEADINGS. 


Unless a declaration in set-off or counterclaim be 
filed, no reply by the plaintiff shall be required or 
allowed, except under statute or by leave of court, but 
the case shall be deemed at issue upon the filing of the 
answer, and any new or affirmative matter therein 
shall be deemed to be denied by the plaintiff. 

If a declaration in set-off is filed at law, or a coun- 
terclaim is included in the answer in equity, a party 
against whom such set-off or counterclaim is asserted 
shall reply within ten days after receipt of the copy of 
such declaration in set-off or counterclaim sent to him 
under Rule 21. In default of a reply, the defendant 
in set-off (the plaintiff in the case) may be defaulted 
upon said declaration in set-off, or the counterclaim 
may be taken for confessed, upon motion. The reply 
shall be such as is permitted under statute and these 
rules for defenses by a defendant in the same class of 
cases. 


NOTE TO RULE 26. 


This rule resembles U. 8. 8. C. Equity Rule 31 (226 U.S. 657). 
At law, replications were rendered unnecessary in most cases, 
though not abolished, by G. L. ec. 231 §$§ 34, 35, 36, 79. Lyon v. 
Manning, 133 Mass. 439. Comstock v. Livingston, 210 Mass. 
581. Pierce v. Loomis, 224 Mass. 226. Lajoie v. Milliken, 242 
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Mass. 508, 517. In equity, the general replication is abolished 
(G. L. e. 214 § 14), and special replications have been allowed only 
by leave of court, the better remedy of the plaintiff being to 
amend the bill to meet the answer. 8. J. C. Equity Rules 12, 
16 (252 Mass. 604, 605). A plea requires no replication, any 
more than an answer. Reilly v. Selectmen of Blackstone, 266 
Mass. 503, 507. The present equity rules of the Supreme Judicial 
Court are silent as to replies to counterclaims, except that by 
allowing counterclaims in the answer (S. J. C. Equity Rule 6, 
252 Mass. 602), and then providing that ‘‘the parties shall be at 
issue when the answer is filed” (S. J. C. Equity Rule 12, 252 
Mass. 604), an inference may be drawn that a counterclaim 
needs no reply. By the rule under discussion, the reply to the 
counterclaim may take the form of demurrer, plea or answer, 
just as it might to the older cross bill, but subject to the require- 
ments of Rule 28. An answer by a new party brought in upon 
a counterclaim is dealt with by the first and second paragraphs 
of Rule 25. 

To declarations in set-off, which must be filed with the answer 
(G. L. e. 232 §9. Hall v. Rosenfeld, 177 Mass. 397), an answer 
is impliedly required by G. L. c. 232 § 8, and the rules have long 
fixed the time allowed for filing the answer. Rule 8 (1923). 
Rule 42 (1860). 


RULE 27. 
(Applicable to civil cases.) 
NONSUITS, DEFAULTS, AND THE LIKE. 


Notice of default in an action at law, of an inter- 
locutory decree in equity taking a bill for confessed, 
of a nonsuit in an action at law, and of an order for a 
decree in equity dismissing a bill for want of prose- 
cution, shall be given by the clerk within one day 
thereafter to the attorney of record of the party against 
whom such action is taken, in the manner provided 
for notice to a party, and if there be no such attorney 
of record, then to such party. But no notice need 
be given to a party personally served with process 
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whose appearance has not been entered upon the 
docket. The fact of such notice shall be entered on 
the docket. 

Final judgment or decree, when notice is required 
by this rule, shall not be entered within four days after 
such action of which notice is required. 

In actions of tort for bodily injuries or for death the 
payment of judgments in which is required to be se- 
cured by G. L. c. 90, where the defendant has been 
defaulted for failure to enter an appearance, damages 
shall not be assessed, except by special order of the 
court, within four days after the plaintiff has given 
notice of such default to the insurer under the motor 
vehicle liability policy, as defined in G. L. c. 90 § 34A, 
inserted by St. 1928 c. 381 § 4, if any, in the manner 
required by Rule 3, and has filed an affidavit thereof. 

A default in an action at law shall not be removed, 
or an interlocutory decree in equity taking a bill for 
confessed vacated, after the day upon which it is 
entered, except by the operation of some express con- 
dition of such default or decree, or by written consent 
of the parties filed with the clerk before final judgment 
or decree, or upon motion supported by affidavit of 
the facts relied on in the defence on the merits, notice 
to the adverse party, and such proof as the court may 
require that a defence on the merits is intended in 
good faith. 

NOTE TO RULE 27. 

This rule is founded on G. L. ec. 231 §§ 57, 58, Common Law 
Rule 28 (1923), Standing Order 16 (1923), and Equity Rules 7 
and 10 (252 Mass. 602, 603). The last paragraph can be traced 
back to Rule 28 (1860). 

The mode of serving notice is prescribed in Rule 3. But it is 
to be noticed that G. L. c. 231 § 58 expressly provides that the 
notice must be given to the attorney of record, if any, rather than 


to the party, and the rule is drawn to cover that statutory pe- 
culiarity. 
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For the computation of time, see note to Rule 2. G. L. ec. 231 
§ 58 does not require notice of default to a defendant personally 
served and not appearing. Maker v. Bouthier, 242 Mass. 20, 
24. 

The second paragraph of the rule, prohibiting final judgment or 
decree within four days after default, where notice is required, 
changes the law laid down in Bailey v. Edmundson, 168 Mass. 
297. 

At common law, a court had the right to remove a default 
without notice. Johnson v. Sprague, 183 Mass. 102, 104. The 
last paragraph of the rule ‘‘was plainly intended to prevent the 
removal of a default to enable a defendant to interpose dilatory 
motions, or to do anything else except to defend the case upon its 
merits. Under this rule * * * * a defendant cannot have a 
default taken off merely for the purpose of raising a question as to 
the jurisdiction of the court. It seems to have been intended 
to require him to waive all questions of jurisdiction, so far as it is 
possible for him to waive them, and to come directly to the merits 
of his defence as a condition of having the default removed.”’ 
Gahm v. Wallace, 206 Mass. 39, 43. See also Thompson v. Dick- 
inson, 159 Mass. 210. Apart from the rule, the removal of a 
default is discretionary. G. L. ec. 231 $57. Hurnanen v. Gardner 
Automobile Co., 225 Mass. 189. Hooton v. G. F. Redmond & 
Co., Ine., 237 Mass. 508. Sprague v. Auffmordt, 183 Mass. 7. 


RULE 28. 
(Applicable to equity cases.) 
DEMURRERS, PLEAS AND ANSWERS IN EQUITY. 


The defendant, at any time before the bill is taken 
for confessed, or afterwards by leave of court, may 
demur, plead or answer to the bill; and he may demur 
to part, plead to part, and answer as to the residue. 

The court may give leave to a defendant to file a 
demurrer or plea, reserving his answer. In the absence 
of such leave, the defendant must (a) file at the same 
time his demurrer, plea and answer, or such of them 
as he may desire, and shall have no right without leave 
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of court to file another of such pleadings after filing 
any one of them, or (b) include in his answer any 
special matter by way of demurrer and plea, or either 
of them, describing such matter clearly as by way of 
demurrer or plea as the case may be, in which case and 
not otherwise he shall have the same benefit there- 
from as if he had pleaded the same or demurred to the 
bill. 

If a plea or demurrer shall be filed, with leave to 
reserve the answer, and the plea or demurrer shall be 
overruled or disproved, no other plea or demurrer shall 
be received without leave of court, but the defendant 
shall within ten days answer the bill. 

If, upon an issue on a plea, the facts pleaded be 
determined for the defendant, they shall avail him 
only as far as in law and equity they ought to avail 
him. 





NOTE TO RULE 28. 


History. The first three paragraphs of this rule cover the 
ground of Equity Rules 8, 9 and 10, first pafagraph (252 Mass. 
603). These can be traced back to 8S. J. C. Chancery Rules 21, 
23 and 28 (1836: 24 Pick. 415, 416). See White v. White, 169 
Mass. 52. The fourth paragraph is founded on the former U. 8. 
S. C. Equity Rule 33 (210 U. 8. 519) and 8. J. C. Equity Rule 22 
(1860: 14 Gray 357). But the present rule makes important 
changes in practice. 

Importance of pleadings. By analogy to the common law 
practice (see note to Rule 53) it is established in equity that a 
plaintiff, in order to obtain relief, must not only prove, but must 
allege in his bill, a state of facts entitling him to relief. Dean 
Roscoe Pound in “Some Principles of Procedural Reform” (4 
Illinois Law Review 491, 497, Feb. 1910), lays down a rule of 
policy that “‘the office of pleadings should be to give notice to the 
respective parties of the claims, defenses and cross demands 
asserted by their adversaries; whenever that office may be per- 
formed sufficiently without pleadings, pleadings should be un- 
necessary, and where pleadings are required, the pleader should 
not be held to state all the legal elements of claim, defense or cross 
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demand, but merely to apprise his adversary fairly of what such 
claim, defense or cross demand is to be.”’ See also “Judge Gilbert 
and Illinois Pleading Reform,” by Clarke B. Whittier, 4 Illinois 
Law Review 174, 182-187, Oct. 1909; Oliver v. Colonial Gold Co., 
11 Allen 283, 285. But that rule of policy is still heretical in 
equity, according to the decisions. 

Reversal of decree not conforming to pleadings. By a practice 
similar to the common law practice of reversing a judgment on 
writ of error for defect in pleading (see note to Rule 53), in equity 
a decree will be reversed on appeal, no matter how correct it may 
be on the case tried, if it does not conform to the case made by 
the bill; although where the case has been fully heard the bill 
may be amended after hearing so that it will support the decree 
required by the facts. Smith v. Townsend, 109 Mass. 500. 
Hanscom v. Malden & Melrose Gas Light Co., 220 Mass. 1, 9. 
Pickard v. Clancy, 225 Mass. 89, 95. Martell v. Dorey, 235 
Mass. 35. Ciarlo v. Ciarlo, 244 Mass. 453. Donohue v. White, 
247 Mass. 479, 482. Weinstein v. Miller, 249 Mass. 516, 522. 
Gamwell v. Bigley, 253 Mass. 378, 380. Luciano v. Caldarone, 
255 Mass. 270. Thayer v. Atwood, 259 Mass. 523 (amendment 
denied). Narragansett Amusement Co. v. Riverside Park 
Amusement Co., 260 Mass. 265. Dubinsky v. Cama, 261 Mass. 
47, 58. Davis v. Green, 263 Mass. 107. Barbour v. Sampson, 
266 Mass. 180. Les v. Alibozek, 1929 A. S. 2231, s. e. Mass. 

Shelley v. Smith, 1930 A. 8S. 811, s. ¢. Mass. . Rey- 
nolds v. Stockton, 140 U. S. 254. Miller v. Hammer, 269 Fed. 
891. Hooper v. Traver, 336 Ill. 275. Nagle v. Conrad, 96 N. J. 
Eq. 61. Trainor v. LeBeck, 101 N. J. Eq. 823. Modern Baking 
Co. v. Orringer, 271 Pa. 152. Bell v. Johnston, 281 Pa. 57. 
Hitchcock v. Kennison, 95 Vt. 327. Black v. Crouch, 85 W. Va. 
22. Note to Rule 23. The scope of the bill is determined by 
the allegations, not by the prayers, and under the prayer for 
general relief implied in every bill by G. L. ec. 214 § 12 any relief 
warranted by the allegations may be given, at least when not 
inconsistent with the specific prayers. Eastern Structural Co. 
v. Worcester Auditorium Co., 216 Mass. 426, 428. Alden Bros. 
Co. v. Dunn, 264 Mass. 355. Thayer v. Atwood, 259 Mass. 523, 
527. Laine v. Aarnio, 265 Mass. 374. Booras v. Logan, 266 
Mass. 172. Harvey v. Crooker, 267 Mass. 279. Lockhart v. 
Leeds, 195 U.S. 427. Cottrell v. Cottrell, 106 Conn. 411. Waring 
v. Stincheomb, 141 Md. 569. Firemen’s Ins. Co. v. Butcher, 102 
Vt. 183. Blue v. Blue, 92 W. Va. 574, s. ce. 30 A L. R. 1169. 
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21 C. J. 672. A decree beyond the scope of the bill, deciding 
an issue actually tried by the parties, and not set aside on appeal, 
is doubtless an adjudication of the issue. Reynolds v. Stockton, 
140 U.S. 254, 266. Grant Bros. Const. Co. v. United States, 232 
U. 8S. 647, 661. Rahm’s Estate, 226 Pa. 594. Estate of Bugg, 
71 :S. C. 439. Grimm v. Sargent, 179 Iowa 750. Jarrell v. 
Laurel Coal & Land Co., 75 W. Va. 752, s. ec. L. R. A. (1916 E) 
312. 

Utility of demurrer. By demurring, the question of the suffi- 
ciency of the bill to support the decree sought or at least some 
equitable relief, is brought forward for preliminary decision. 
An error in overruling a demurrer, though no appeal is then taken, 
is open on later appeal from the final decree. Harrell v. Sonna- 
bend, 191 Mass. 310. The demurrer may raise questions that 
would not be open on appeal merely from the final decree, without 
a demurrer. The defence of adequate remedy at law, apparent 
on the face of the bill, must be taken by demurrer, or it is waived. 
Dearth v. Hide & Leather National Bank, 100 Mass. 540. Creely 
v. Bay State Brick Co., 103 Mass. 514. Wickwire Spencer Steel 
Corp. v. United Spring Co., 247 Mass. 565, 569. Reynolds v. 
Grow, 265 Mass. 578. Radway v. Selectmen of Dennis, 266 
Mass. 329, 336. Baskes v. Cushing, 1930 A. 8. 461, s. ec. 
Mass. . Nelson v. Belmont, 1931 A.S. 173 s. ec. Mass. 

Multifariousness in the bill must be attacked by demurrer. 
Cobb v. Fogg, 166 Mass. 466, 475, 476. Perry v. Pye, 215 Mass. 
403, 409. Crawford v. Nies, 220 Mass. 61, 63. So with verbos- 
ity. Christiansen v. Dixon, 1930 A. 8. 1155, s. e¢. Mass. 
Compare Rule 26. So with misjoinder of parties. Yaskill v. 
Thibault, 1930 A. 8. 2247, s. ce. Mass. . The statute of 
limitations may be set up by demurrer, in equity. Coffey v. 
Rady, 267 Mass. 301. 

Demurrers and answers. Under the original equity practice, 
every bill was in a sense a bill for discovery, since the answer had 
to be under oath; and the function of the demurrer as a means of 
postponing or avoiding the filing of a sworn answer overshadowed 
its funetion of requiring a sound bill as a pleading foundation for 
further proceedings. Story, Eq. Pl. §§ 447, 453. Langdell, 
Summary of Equity Pleading, § 94. A defendant who demurred, 
and then filed an answer without awaiting decision on his demurrer, 
by his own act overruled his demurrer, since he had destroyed 
the principal reason for it. Langdell, Eq. Pl., § 103 et seq. This 
rule, because of the growth of the right to demur and answer at 
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the same time, appears to be obsolete in Massachusetts. Fogg 
v. Price, 145 Mass. 513. A demurrer may be filed by leave of 
court even after answer. Keown v. Keown, 231 Mass. 4604. 
The result of a decision overruling a demurrer in equity under the 
original equity practice, is simply that the defendant must answer 
the bill (Equity Rule 10, 252 Mass. 603, Forbes v. Tuckerman, 
115 Mass. 115, 119), and if the demurrer is sustained the result is 
said to be that the defendant need not answer the bill unless 
amended, and if not amended the defendant may have it dis- 
missed for want of prosecution. Unlike a demurrer at common 
law, a demurrer in equity is said not to submit the controversy 
to final decision upon the pleadings. Langdell Eq. Pl. § 96. 
Story Eq. Pl. § 459. But the Massachusetts court makes no 
distinction between law and equity as to the effect as an adjudica- 
tion of a judgment or decree for a defendant upon the sustaining 
of a demurrer. Keown v. Keown, 231 Mass. 404. 

Waiver of demurrer. A demurrer is waived by going to hearing 
on the merits before the court or a master without insistence upon 
a preliminary hearing of the demurrer. Luciano v. Caldarone, 
255 Mass. 270. Berenson v. H. G. Vogel Co., 253 Mass. 185, 
187. This is true, whether the demurrer was contained in a 
separate document or included in the answer. Driscoll v. Smith, 
184 Mass. 221, 223. Torrey v. Parker, 220 Mass. 520, 525. 
Luciano v. Caldarone, 255 Mass. 270. Chace v. Sherman, 119 
Mass. 387, 392. Probably the mere setting the case down for 
hearing, or reference to a master, without objection by the de- 
murring party, is a waiver of the demurrer. Attorney General 
v. Onset Bay Grove Assn., 221 Mass. 342. Fairbanks v. Newhall, 
222 Mass. 598. But where the defendant insists at all stages upon 
his demurrer, it is not waived, even though he is compelled to try 
his case upon the merits. DeVeer v. Pierson, 222 Mass. 167.* 

*The statement, found in many cases in other jurisdictions, that answering 
over after demurrer overruled waives the demurrer, may be confusing. It 
doubtless does so when done without saving rights by exceptions or appeal 
(Stanton v. Embrey, 93 U.S. 548, 553. Fleischmann Const. Co. v. United 
States, 270 U. 8. 349, 358. Pollack v. Mayer Bros. Drug Co., 233 Fed. 861, 
864. Nalle v. Oyster, 230 U. S. 165, 179), except when the point raised by 
the demurrer, without any demurrer would vitiate the judgment when pre- 
sented by motion in arrest of judgment or writ of error, or vitiate the decree 
on appeal (Notes to Rules 53 and 28. Marske v. Willard, 169 Ill. 276, 280. 
People v. Powell, 274 Ill. 222, 224). 

But where the defendant saves his rights upon the overruling of the de- 
murrer by exceptions or appeal, when a special appeal from the interlocutory 
decision 1s necessary (Harrell v. Sonnabend, 191 Mass. 310. McCallum v. 
Lambie, 145 Mass. 234. Norton v. Lilley, 210 Mass. 214, 218), his subsequent 
answering and trying the case on the merits, under the order of the court, 

[Continued on page 97 | 
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Court need not dispose of demurrer before hearing merits. While a 
defendant has a right to have his demurrer considered at some 
stage, if insisted on, and normally it has been considered prior to 
the hearing on the merits, the time of its consideration has always 
been within the discretion of the court, in equity. Even when 
sworn answers were required the court had the power to reserve 
the consideration of the demurrer until the hearing on the 
merits, or to overrule a demurrer without deciding that the bill 
is good, permitting the defendant to raise the same point by the 
answer and to bring it up at the hearing on the merits; a fortiori, 
that power exists now that answers have ceased to be evidence 
and have become mere pleadings. That practice is often adopted 
where the right to relief depends upon distinctions hard to express 
in words and upon slight differences in fact that may not become 
clear until evidence is taken. er egag v. Edwards, 2 Vesey 
Sr. 243. Kansas v. Colorado, 185 U. 8. 125. Virginia v. West 
Virginia, 206 U. 8S. 290. Wisconsin v. ie 270 U. S. 634. 
Smith v. Bowker-Torrey Co., 199 Fed. 985. Smythe v. Central 
Vt. Ry. Co., 88 Vt. 59, 61, 79. Saltman v. Nesson, 201 Mass. 
534. Glover v. Waltham Laundry Co., 235 Mass. 330, 332, 339. 
Cram v. Cram, 262 Mass. 509, 513. The court has the right to deal 
with facts first, and words afterwards, if it sees fit. 

Grounds of demurrer. A general demurrer, one directed to de- 
fects in substance, need assign only the ground that the bill is 
without equity. Langdell, Eq. Pl. §95. Clephane, Eq. Pl. & 
Pr. §§ 167-169. See also, at law, Frisbee v. Prussian National 
Ins. Co., 223 Mass. 159; Washington v. Eames, 6 Allen 417. 
Grounds not specified may be relied on ore tenus, but at the risk 
of costs in favor of the plaintiff even though the demurrer is 
sustained. Langdell, Eq. Pl. §95. Wright v. Dame, 1 Met. 
237. Derby v. Derby, 248 Mass. 310. A demurrer is properly 
does not deprive him of the benefit of the demurrer on an appeal. He could 
not stop the proceedings by pressing the appeal from the overruling of the 
demurrer to a hearing before trying the merits. Bennett v. Clemence, -3 
Allen 431. Fuller v. Chapin, 165 Mass. 1, 2. O’Connell, petr. 174 Mass. 
253, 262. Weil v. Boston Elevated Ry. Co., 216 Mass. 545. Knox v. Spring- 
field, 1930 A. S. 1977 s. e. Mass. Southern Pacific Co. v. Denton, 
146 U. 8S. 202, 206. Bauserman v. Blunt, 147 U.S. 647, 652. Middleby v. 
Effler, 118 Fed. 261, 264. Sligo Furnace Co. v. Dalton, 255 Fed. 532. f 

On the other hand, if the demurrer is sustained, subject to the exception 
or appeal of the plaintiff, his subsequent amendment of his bill or declaration 
makes moot the law question thus saved, and he can have no benefit from it. 
Cook v. Castner, 9 Cush. 266, 273. Cole v. Wells, 224 Mass. 504, 512. Wells 
v. Dane, 101 Me. 67. Arnold v. Kutinsky, 80 Conn. 549. West v. Lewis 
Oyster Co., 99 Conn. 55. Campbell v. Haverhill, 155 U.S. 610. Poling v. 


Jeffords, 10 F. (2d) 653. 9 Boston Univ. Law Review (Nov. 1929) 237. 
Compare Snowden v. Ft. Lyon Canal Co., 238 Fed. 495, 497. 
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sustained if any ground of demurrer is good, and the ground need 
not be specified in the decree sustaining the demurrer; but if the 
ground is not specified the decree may lack value as an adjudica- 
tion, where it might have been based on a ground not going to 
the merits. Mezoff v. United Kosher Butchers Association, 
1931 A. S. 165, s. ¢. Mass. 

Nature of plea. A plea is a device by which a defendant might 
avoid the general discovery which was an important object of 
every bill under the original equity practice, and settle the suit 
in his favor upon some single issue of fact. Farley v. Kittson, 
120 U.S. 303. Reilly v. Selectmen of Blackstone, 266 Mass. 503, 
507. There are pure or affirmative pleas, setting up some matter 
not raised by the bill, such as the statute of limitations, a release, 
purchase for a valuable consideration, or former adjudication; 
and negative pleas, which extract from the bill some one essen- 
tial and conclusive issue, and deny the allegations of the bill 
as to that, in the hope of defeating the bill upon a preliminary 
hearing of that issue. Rhino v. Emery, 79 Fed. 483. In eases in 
which the bill anticipates a defense and alleges matter in avoidance 
of it, the plea may take a third form, that of an “‘anomalous’’ plea, 
setting up the affirmative defence and denying the matter alleged 
in avoidance of it. Hearings upon pleas may be in two stages, 
(1) argument upon the sufficiency of the plea, if proved, to defeat 
the bill,—in effect like a demurrer to the plea,— after which the 
plea is “‘allowed” or ‘‘overruled,” and (2) hearing upon the truth 
of the plea in fact, after which the plea is “sustained” or “dis- 
proved.” Westervelt v. Library Bureau, 118 Fed. 824, 8235. 
Prunier v. Schulman, 261 Mass. 417. Berenson v. French, 262 
Mass. 247. Reilly v. Selectmen of Blackstone, 266 Mass. 503, 
giving the rule as to the burden of proof. 

Effect of proof or disproof of plea. Under the original equity 
practice, where a plaintiff tried the issue of fact upon a plea 
without first having the legal sufficiency of the plea determined, 
if the truth of the plea was established the bill was dismissed, 
however immaterial or inconclusive the plea might be in law. 
Farley v. Kittson, 120 U. 8. 303, 314. Dorsey v. Corkery, 227 
Mass. 498. The practical injustice of this rule was corrected by 
the former U. 8. 8. C. Equity Rule 33 (210 U.S. 519), at one time 
in force in Massachusetts (S. J. C. Equity Rule 22, 1836, 24 Pick. 
415;S. J. C. Equity Rule 22, 1860, 14 Gray 357, dropped for some 
unknown reason from the revision of 1870), which provided that 
‘if, upon an issue, the facts stated in the plea be determined for 
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the defendant, they shall avail him as far as in law and equity 
they ought to avail him.” Horn v. Detroit Dry Dock Co., 150 
U.S. 610, 625. Green v. Bogue, 158 U.S. 478. Those rules form 
the basis for the fourth paragraph of the present rule. Since 
it was discretionary with the court not to take up the subject 
matter of the plea as a preliminary question, but to postpone con- 
sideration of it until the hearing of the merits by saving the 
benefit of the plea “to the hearing,” or ordering that the plea . 
stand “for” or as an answer, or by overruling the plea without 
hearing with leave to set up the same defense in the answer, 
in which cases the subject matter of the plea became only one of 
the issues at the hearing on the merits generally, the same result 
of avoiding any artificial conclusiveness in the issue raised by 
the plea could be obtained incidentally without the aid of the rule. 
Pearce v. Rice, 142 U. S. 28. Hancock v. Carlton, 6 Gray 39, 
54. Tansey v. McDonnell, 142 Mass. 220. Chisholm v. John- 
son, 84 Fed. 384. This practice was and is founded on the propo- 
sition that a court of equity should be free to take up a pre- 
liminary issue, or to refuse to do so, according to the probability 
that the ultimate decision will be advanced by one course or the 
other. Where a plea was disproved on the facts, under the 
original equity practice the bill was taken for confessed. Kennedy 
v. Creswell, 101 U.S. 641. But in recent years, under an inter- 
pretation of the word “overruled” in the former rules as including 
“disproved,”’ a defendant who loses on his plea has been allowed 
to answer (Westervelt v. Library Bureau, 118 Fed. 824. Prunier 
v. Schulman, 261 Mass. 417), though not, of course, to revive 
issues determined upon the plea. Choate v. Sharon, 259 Mass. 
478, 483. 

Combining demurrer or plea with answer. By an ancient com- 
mon law practice in Massachusetts, matter in abatement could 
be inserted in the same document with an answer to the merits, 
at least where the matter in abatement was put first. O’Loughlin 
v. Bird, 128 Mass. 600. Craig Silver Co. v. Smith, 163 Mass. 
262, 268. Probably it is not essential that the matter in abate- 
ment be put first, for it is a legal principle that when two acts are 
done concurrently the law will arrange them in their proper order. 
Finneran v. Graham, 198 Mass. 385, 387. O’Hare v. Downing, 
130 Mass. 16, 18, 20. As to demurrers, St. 1852 c. 312 § 17 (G. 
L. ce. 129 § 11; P. S. c. 167 § 11; form changed in R. L. ec. 173 § 14 
and G. L. ce. 231 § 16, but without apparent intention to change 
the law) provided that ‘‘to raise an issue of law, the answer shall 
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contain the statement that the defendant demurs to the declara- 
tion, or to some one or more counts therein, as the case may be, 
and shall assign specially the cause of demurrer.”’ That statute 
made it plain that a demurrer might be included in an answer at 
law. Lee v. Kane, 6 Gray 495. Young v. Gilles, 113 Mass. 34. 
Likewise, a demurrer and an answer might be filed at the same 
time. Hobson v. Satterlee, 163 Mass. 402. In equity, by 8. J. 
C. Chancery Rule 28 (1836: 24 Pick. 417) “the defendant, instead 
of filmg a formal demurrer, or plea, may insist on any special 
matter in his answer, and have the same benefit therefrom as if 
he had pleaded the same, or demurred to the bill’; and this now 
appears in 8. J. C. Equity Rule 9 (252 Mass. 603), and in the rule 
under discussion. Both at law and in equity, the insertion of a 
demurrer or a plea in an answer, instead of relying upon them 
seriatim, had no effect upon the rights of the parties, except that 
because of the existence of the right to do so the earlier rule that 
a plea or answer overrules a demurrer, and an answer overrules a 
plea, is impliedly repealed (Fogg v. Price, 145 Mass. 513; Eastman 
Marble Co. v. Vermont Marble Co., 236 Mass. 138, 151; Richards 
v. Richards, 1930 A. 8. 401, s. e. Mass. ); a demurrer or 
plea inserted in the answer has the same standing as to preliminary 
hearing and disposition and is followed by exactly the same con- 
sequences, as though filed separately. Fisher v. Fraprie, 125 
Mass. 472. O’Hare v. Downing, 130 Mass. 16. Parks v. Smith, 
155 Mass. 26, 30. Holt v. Daniels, 61 Vt. 89. Fairbanks’s 
Admr. v. Keiser, 86 Vt. 210, 213. Tyson v. Decatur Land Co., 
121 Ala. 414. The net result of the foregoing provisions for 
inserting demurrers and pleas in the answer, at the option of the 
defendant, is that uncertainty has often been created as to whether 
a part of the answer constitutes a demurrer or plea, or not. Mylin 
v. King, 139 Ala. 319. Luciano v. Caldarone, 255 Mass. 270. 
English and federal substitutes for demurrer and plea. In Eng- 
land, a pleading may be attacked by raising a point of law con- 
cerning it in one’s own pleadings, which will ordinarily be “dis- 
posed of by the judge who tries the cause at or after the trial’ 
but may by consent of parties or order of court be disposed of 
before the trial (Order 25, Rule 2), or, if the pleading is glaringly 
defective, by motion to strike out ‘‘on the ground that it dis- 
closes no reasonable cause of action or answer”’ (Order 25 Rule 4). 
Republic of Peru v. Peruvian Guano Co., 36 Ch. D. 489. Worth- 
ington & Co. Ltd. v. Belton, 18 L. T. R. 438. Hubbuck & Sons, 
Ltd. v. Wilkinson H. & C. Ltd. (1899) 1 Q. B. 86. While de- 
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murrers are abolished in name (Order 25 Rule 1), the substance 
of them in large measure remains. Burstall v. Beyfus, 26 Ch. D. 
35. So in the Federal courts in equity. Under U. 8. 8. C. 
Equity Rule 29 (226 U. S. 656), while demurrers and pleas are 
abolished, the substance of them may be included in a motion 
to dismiss or answer, and heard before the trial in the discretion 
of the court. The only thing of substance in the change made by 
the modern English and Federal practice is the opportunity 
afforded to the opposing party and the court to see the whole 
defence at once, and to judge whether the attack upon the plead- 
ings or the single issue raised by the quasi-plea inserted in the 
answer, merits preliminary consideration. Boyd v. N. Y. C. and 
H. R. Railroad Co., 220 Fed. 174. Andrew Jergens Co. v. 
Bonded Products Corp., 9 F. (2d) 114. Where the attack upon 
the pleadings raises a doubtful question, the preferred course is to 
let it await the finding of the facts. Shredded Wheat Co. v. 
Kellogg Co., 26 F. (2d) 284. Ralston Steel Car Co. v. National 
Dump Car Co., 222 Fed. 590. Wright v. Barnard, 233 Fed. 329. 
Loughran v. Quaker City Co., 281 Fed. 186. : 

Advantages of hearing facts first. Many demurrers raise only 
questions as to the verbal statement of a claim, the nature of 
which is well known, and time can be saved without unfairness by 
pushing on to a hearing. To allow a separate hearing at every 
stage may delay a case unduly, especially in counties with few 
sittings. Requiring a defendant ordinarily to answer fully, even 
though he may at the same time raise a question of pleading, thus 
giving him no benefit of delay, will tend to discourage the raising of 
points of pleading and bring parties to speedy hearing on the merits. 

Present rule secures practical advantages of English and federal 
practice. To obtain the practical benefits of the English and 
Federal practice, it is not necessary to abolish demurrers or pleas, 
much less to invite the saving of points of pleading or of form by 
abolishing the rule that going to trial on the merits waives a 
demurrer not presented for preliminary consideration. All that 
is necessary is to provide that a defendant shall ordinarily be 
required to do all his pleading at once, instead of by stages; and 
then to exercise the discretion of the court, except in clear cases, 
in favor of hearing the facts first and repairing the pleadings after- 
wards at the same hearing. As to pleas, it likewise becomes a 
question of policy in the particular case whether a separate pre- 
liminary hearing on the merits of the plea will be useful in saving 
time and expense, or not. 
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While the statute (G. L. c. 214 § 13) provides that “‘a defence to 
a suit in equity shall be made by demurrer, plea or answer” 
(Rothstein v. Commissioner of Banks, 258 Mass. 196), the statute 
does not prescribe their form, or require them to be separate or 
combined. The court appears to have as much authority to 
require their combination into one document, as to permit it, as 
was done by earlier equity rules. The rule under discussion per- 
mits the defendant, as before, to file one or all of such pleadings or 
to combine all of them into one document; but he cannot, without 
leave of court, do his pleading by instalments. 

Sometimes a pleading is so loosely drawn and ignorantly 
named, that it is difficult to ascertain whether it is a demurrer, 
plea or answer. In such a case, the character of the pleading “is 
commonly to be determined by the nature of its averments and 
not by the name attached to it.”” Com. v. Wakelin, 230 Mass. 
567, 571. This principle has often been applied in the matter 
now under discussion. Rothstein v. Commissioner of Banks, 258 
Mass. 196 (motion to dismiss treated as demurrer to jurisdiction). 
Corey v. Tuttle, 249 Mass. 135 (motion to compel election between 
suits, treated as plea in abatement). E. 8. Parks Shellac Co. v. 
Jones, 265 Mass. 108 (motion to dismiss treated as plea in abate- 
ment; for the same decision in a law case, see Brotkin v. Feinberg, 
265 Mass. 295). Everett Trust Co. v. Waltham Theatre Amuse- 
ment Co., 267 Mass. 350 (motion to dismiss treated as a plea). 
Hanscom v. Malden & Melrose G. L. Co., 220 Mass. 1, 9 (motion 
for decree, and answer thereto, treated as amendment to bill, 
and answer thereto). This principle, long the salvation of in- 
competent pleaders, may trouble them under the present rule 
when they desire to answer after filing some nondescript paper 
finally classified as a demurrer or plea. 


RULE 29. 
(Applicable to equity cases.) 
ANSWERS IN EQUITY. 


The defendant, in answering, shall answer fully, 
directly and specifically to every material allegation or 
statement in the bill, so far as it relates or refers to him, 
and in simple terms set out his defence to each claim 
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asserted by the bill, omitting any mere statement of 
evidence and avoiding any general denial of the aver- 
ments of the bill or of any part thereof, but specifically 
admitting, denying or explaining every fact upon which 
the plaintiff relies, unless he is without knowledge, in 
which case he shall so state and this shall be treated 
as a denial. Averments other than of value or amount 
of damages, if not explicitly denied, may be ordered 
taken for confessed, except as against an infant, lunatic 
or other person non compos and not under guardian- 
ship; but the answer may be amended, by leave of the 
court, so as to put any averment in issue, when justice 
requires it. The answer may state as many defences, 
in the alternative, regardless of consistency, as the 
defendant deems essential to his defence. 

The defendant, in answering, shall not do so evasive- 
ly, but shall answer the point of substance. For ex- 
ample, if an allegation is made as to a certain quantity 
or amount, a denial of the fact as to that quantity or 
amount shall not be sufficient, but the defendant shall 
answer as to any other quantity or amount. Like- 
wise, if an allegation is made with divers circumstances, 
it shall not be sufficient to deny it along with those 
circumstances. 

The court may entertain a motion to strike out the 
whole or any part of an answer on the ground that it 
discloses no defence or no counterclaim. The court 
may entertain a motion to take for confessed the whole 
or any part of a bill for want of sufficient answer, but 
may in its discretion remit the moving party to specifi- 
cations under Rule 22. 


NOTE TO RULE 29. 


History. The first paragraph of this rule follows fairly closely 
the first paragraph of Equity Rule 6 (252 Mass. 602). It may 
be traced back to Chancery Rule 5 (1836: 24 Pick. 411), but in its 





104 S. C. RULES, 1931, ANNOTATED 


present form resembles more closely the first paragraph of U. 8S. 
8. C. Equity Rule 30 (226 U.S. 657). 

The second paragraph is based upon the English Rules of the 
Supreme Court, Order 19, Rule 19. See also N. J. Chancery Rule 
56 (1915). It states the correct equity practice. Moors v. 
Moors, 17 N. H. 481. 

The third paragraph is new, and is founded on the duty to 
answer fully under the present practice and on U. 8. 8. C. Equity 
Rule 33 (226 U.S. 658). 

Exceptions to answers in equity. Under the earlier equity prac- 
tice, the answer in every case not only defined the issues but also 
gave the plaintiff discovery under oath as to all the facts alleged 
in the bill. Morse v. Hill, 136 Mass. 60, 69. If the discovery was 
deemed insufficient, exceptions to the answer could be filed. In 
this way the plaintiff could obtain a full answer. But when 
answers under oath, except in bills for discovery, were abolished 
by St. 1883 c. 223 § 10 (G. L. e. 214 § 13), it was held that the right 
of exceptions to answers for insufficiency fell with the abolition 
of the oath. The court said that “except in the case of bills of 
discovery answers are to be treated as pleadings merely and as 
such the reason for allowing exceptions to them for insufficiency 
ceases to exist.’’ Pearson v. Treadwell, 179 Mass. 462. 

No demurrer to answer in equity. Substitute provided. A 
demurrer to the answer did not exist under the earlier equity 
practice (Barry v. Abbot, 100 Mass. 396), because exceptions to 
the answer furnished an adequate remedy for really impertinent 
allegations (Harrison v. Perea, 168 U. S. 311. Commonwealth 
Title Ins. & Trust Co. v. New Jersey Lime Co., 86 N. J. Eq. 450 
456; see now Rule 24), and the practice of setting the case down on 
bill and answer afforded a sort of demurrer, though according to 
modern notions a dangerous one. Rule 31. In re Sanford Fork 
& Tool Co., 160 U. 8. 247. Commissioner of Banks v. Tremont 
Trust Co., 267 Mass. 331. Attempts to use exceptions to the 
answer as a demurrer, to test the sufficiency in law of the defences 
set up, invariably failed, for the function of exceptions was merely 
to obtain full discovery. Adams v. Bridgewater Iron Co., 6 Fed. 
179. Bower B. R. I. Co. v. Wells R. I. Co., 43 Fed. 391. Walker 
v. Jack, 88 Fed. 576. Barrett v. Twin City Power Co., 111 Fed. 
45. Pennsylvania Co. v. Bay, 138 Fed. 203. Rueter & Co. v. 
Goode, 256 Mass. 211. Harvard Trust Co. v. Frost, 258 Mass. 
319. Lawrence v. Montgomery Gas Co., 84 W. Va. 382. The 
first sentence of the third paragraph of the present rule corrects 
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this defect in practice, and enables the court in its discretion 
(U. 8S. S. C. Equity Rule 33, 226 U. 8. 658; Atlantic Ref. Co. v. 
Port Lobos Pet. Corp., 283 Fed. 701) to pass upon the validity of a 
defence in advance of the hearing in equity, as it may at law 
upon demurrer to the answer. G. L. c. 231 §§ 15, 17. 

Answer still furnishes discovery. Notwithstanding the abolition 
of the original remedy for insufficient answer, the supreme judicial 
court has continued to provide by its rules for full answers, and to 
declare that even since the abolition of the oath “the plaintiff is 
entitled to discovery as to the matters charged in the bill.”” Cos- 
tello v. Tasker, 227 Mass. 220, 222. By 8. J. C. Equity Rules 6 
and 23 (252 Mass. 602, 606) it is provided, that all allegations not 
denied or put in issue shall be deemed confessed or admitted. 
This was a departure from the original equity practice, under 
which, if any answer at all were filed, the bill could not be taken 
for confessed, and exceptions afforded the only remedy. Park- 
man v. Welch, 19 Pick. 231. Brown v. Pierce, 7 Wall. 205, 212. 
Blaisdell v. Stevens, 16 Vt. 179. Ryan v. Melvin, 14 Ill. 68. 
Phillips v. Overton, 5 Tenn. 291. People’s United States Bank 
v. Gilson, 161 Fed. 286, 294. 21 C. J. 484, 485. Under those 
rules, a general denial of the whole bill or of each and every 
item thereof, has been held to give ground for a motion to take 
the bill for confessed; and the same is true of a statement that 
the defendant leaves the plaintiff to prove a certa in allegation, 
without alleging ignorance of the fact, which is a refusal to 
answer rather than an answer. But the point is waived by try- 
ing the merits without raising the effect of the answer as an 
admission. Costello v. Tasker, 227 Mass. 220. Keown v. 
Keown, 231 Mass. 404. Burke v. McLaughlin, 246 Mass. 533. 
Volpe v. Sensatini, 249 Mass. 132. Corkum v. Clark, 263 Mass. 
378. Bourbeau v. Whittaker, 265 Mass. 396. Reilly v. Select- 
men of Blackstone, 266 Mass. 503. Strumskis v. Tilenas, 1929 
A. 8. 1917, s. c. Mass. . In Piper v. C. L. Hayden 
Co., 254 Mass. 317, the answer, while “rather bare,’’ was held 
not bad enough to permit the bill to be taken for confessed. 
In Calnan v. Guaranty Security Corp., 1930 A. S. 1237, s. ce. 

Mass. , the failure to admit or deny a particular para- 
graph of the bill, with no allegation of ignorance of the fact, 
was held an admission of that paragraph, without any decree 
taking it for confessed. Compare, however, Strumskis v. Tilenas, 
1929 A. 8. 1917, s. ¢. Mass. 

Present rule enforces discovery. None of these cases deal with 
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the difficult situations arising upon a general denial of many 
allegations contained in one paragraph: or a general and literal 
denial of a fact and the attendant circumstances alleged, so that the 
denial may be a negative pregnant or at least leaves it doubtful 
whether the main fact is denied, or whether the denial depends 
upon some trifling circumstance wrongly stated. Unless there is 
some stringent procedure, to take the place of exceptions to the 
answer, the rule requiring specific and detailed answers becomes 
an empty fulmination. One remedy, little used heretofore, but 
now available under Rule 22, in accord with the English and 
Federal practice, consists of a motion for specifications. Another 
possible remedy is by notice to admit facts, under G. L. ec. 231 
§ 69, as amended by St. 1926 c. 381. Boston Morris Plan Co. v. 
Barrett, 1930 A. 8S. 1745, s. e. Mass. . As to the remedy 
by implied admission under 8. J. C. Equity Rules 6 and 23 (252 
Mass. 602, 606), that applies only to a total failure to deny or put 
in issue a certain allegation, and then it applies automatically, 
even at a hearing before a master, without any preliminary hearing 
on the question of what is to be deemed admitted. An effective 
remedy must deal with cases of evasive answer, as well as failure to 
answer; and should provide a preliminary hearing, in advance of 
the hearing on the merits, at which the question of what is to be 
deemed admitted (in addition to matters expressly admitted, 
Bancroft v. Cook, 264 Mass. 343, 348) may be definitely settled. 
Accordingly, the provision of 8. J. C. Equity Rules 6 and 23 (252 
Mass. 602, 606), referred to, has been omitted from the present 
rule, and a new procedure provided in the second sentence of the 
third paragraph thereof. 


RULE 30. 
(Applicable to equity cases.) 
EXCEPTIONS TO ANSWER TO BILL FOR DISCOVERY. 


When discovery is sought in the bill, if the plaintiff 
excepts to an answer as insufficient he shall file his ex- 
ception and forthwith give notice thereof to the de- 
fendant; and if within ten days the defendant puts in 
a sufficient answer, the same shall be received without 
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costs; but if the defendant insists on the sufficiency of 
his answer, he shall, within ten days, file a statement to 
that effect, and give notice thereof to the plaintiff. 
Thereupon the exceptions may be considered by the 
court, or referred to a master; if the latter, either party, 
dissatisfied with the master’s decision, may, within 
seven days after the filing of his report, set down the 
exceptions to be argued. If the exceptions are over- 
ruled, or the answer adjudged insufficient, the party 
prevailing on the exceptions shall recover costs of the 
reference to the master and also of the hearing before 
the court. If the answer is adjudged insufficient, a 
new answer shall be filed within ten days. Upon a 
second answer being adjudged insufficient, costs shall 
be doubled by the court; and the defendant may be 
examined upon interrogatories, and committed until 
he shall answer them. 


NOTE TO RULE 30. 


This follows Equity Rule 13 (252 Mass. 604), which can be 
traced back to 8. J. C. Chancery Rules 16, 17 (1836: 24 Pick. 414). 

Answers to bills for discovery only, must still be under oath 
(G. L. ec. 214 § 13), and exceptions still lie to them. Pearson v. 
Treadwell, 179 Mass. 462, 468. But while bills of discovery still 
exist, the rise of interrogatories under our statutory system has 
made them rare. American Security & Trust Co. v. Brooks, 225 
Mass. 500. 

Bills for relief with incidental discovery are unnecessarily and 
perhaps accidentally preserved by G. L. ¢. 214 § 12, which pro- 
vides that “‘discovery may be sought by inserting a prayer therefor 
in the bill or petition or by interrogatories.” No advantage can 
be gained by the use of a prayer for discovery in the bill, rather 
than statutory interrogatories; yet such a prayer was used in 
Rosenblum v. Springfield P. B. Co., 243 Mass. 111, 115, 120, 121. 
But the answer to such a bill need not be under oath (G. L. ce. 
214 § 13), and whether exceptions to an answer lie in such cases 
has not been determined. 
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RULE 31. 
(Applicable to equity cases.) 
HEARING ON BILL AND ANSWER. 


Within five days after the filing of the answer, the 


plaintiff may set down the case for hearing on bill and 
answer. 


NOTE TO RULE 31. 


This rule is substantially taken from Equity Rule 12 (252 Mass. 
604). This can be traced back to 8. J. C. Equity Rule 7 (1818: 
14 Mass. 468). 

This has nothing to do with hearing on the merits, and where 
there has been a hearing on the merits the decree should not recite 
that the case came on to be heard on bill and answer. Ruben- 
stein v. Lottow, 220 Mass. 156, 161. Setting a case down for 
hearing on bill and answer resembles a demurrer to the answer, 
without the opportunity given in modern practice on demurrers 
of amending or pleading over. For the purposes of such a hearing, 
all facts well pleaded in the answer, and all facts well pleaded in the 
bill and not denied in the answer, are treated as true, and the 
question is whether the plaintiff is entitled to relief upon the 
pleadings. In re Sanford Fork & Tool Co., 160 U.S. 247. Polish 
Political Club v. Cloper, 260 Mass. 559. Commissioner of Banks 
v. Tremont Trust Co., 267 Mass. 331, 335. At a hearing on bill 
and answer, matter by way of plea, included in the answer, is 
deemed a part of it. Tansey v. McDonnell, 142 Mass. 220. 
Under the Federal practice it has been suggested that the creation 
of another means of testing the sufficiency of an answer impliedly 
abolished hearing on bill and answer (Shera v. Merchants Life 
Ins. Co., 237 Fed. 484), but the present rule expressly preserves it. 


RULE 32. 
(Applicable to equity cases.) 
COUNTERCLAIM. 


The answer, without cross bill, must set up in short 
and simple form any counterclaim, against any one or 
more of the parties, arising out of the transaction 
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which is the subject matter of the suit, which might be 
the subject of an independent suit in equity. The 
answer may so set up (a) any counterclaim of a legal 
nature, against any one or more of the parties, arising 
out of such transaction, or (b) any counterclaim against 
the plaintiff alone, not arising out of such transaction, 
which might be the subject of an independent suit in 
equity. 

Such counterclaim, so set up, shall have the same 
effect as a cross bill, so as to enable the court to enter 
a final decree in the same suit on both the original and 
cross claims. No cross bill shall be filed. 

When in the determination of a counterclaim com- 
plete relief cannot be granted without the presence of 
parties other than those to the bill, the court shall 
order them to be brought in as defendants if they are 
subject to its jurisdiction. 

The court in its discretion may exclude any counter- 
claim if it appears that the matter cannot conveniently 
be determined in the suit. 


NOTE TO RULE 32. 


History. The first and second paragraphs of this rule are based 
upon the second paragraph of U. 8. 8. C. Equity Rule 30 (226 
U. 8. 657, 268 U. 8S. 710), and the second paragraph of Equity 
Rule 6 (252 Mass. 602). 

The third paragraph of this rule is based upon the third para- 
graph of U.S.S. C. Equity Rule 30 (268 U.S. 710). 

The fourth paragraph of this rule is based on the English Rules 
of the Supreme Court, Order 21 Rule 15. 

Cross bills under earlier equity practice. Under the original 
equity practice, an answer was a purely defensive pleading, and 
under it a defendant could obtain nothing better than a dismissal 
of the bill. Any affirmative relief, except in bills for accounting 
and the like (21 C. J. 669, 670; Braman v. Foss, 204 Mass. 404, 
411; Goldthwait v. Day, 149 Mass. 185. Wilde v. Sawtelle, 232 
Mass. 117, 123), must have been obtained by cross bill, which 
was filed in the same case and formed part of it, so that the bill 
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and cross bill were usually disposed of by one decree. Goldstein 
v. Burrows, 237 Mass. 79. In Massachusetts it was not the 
practice to make service of a cross bill upon parties already in the 
case. See Goff v. Price, 42 W. Va. 384, 389 et seq. Northern 
Trust Co. v. Sanford, 308 Ill. 381, 391. See also Shaw v. Bill, 
95 U.S. 10, 14. Relief could be given upon a cross bill although 
the original bill was dismissed. Callahan v. Mercantile Trust 
Co., 188 Mass. 393, 398. Greene v. Adomaitis, 259 Mass. 605. 
Since the cross bill was simply a means of carrying out the equit- 
able maxim that equity does justice completely, and not by halves 
(Camp v. Boyd, 229 U. 8. 530, 551), it was limited to the enforce- 
meut of legal or equitable rights of a defendant which were ger- 
mane to the original bill. Martin v. Murphy, 216 Mass. 466. 
Stuart v. Hayden, 72 Fed. 402, affirmed 169 U. 8. 1, 14. If 
germane, it was immaterial whether the relief sought by the cross 
bill was equitable or purely legal. North British & M. I. Co. v. 
Lathrop, 70 Fed. 429. Weathersbee v. American F. L. M. Co. 
77 Fed. 523. Francis v. Hazlett, 192 Mass. 137, 144. Cart- 
wright v. Clark, 4 Met. 104. A cross bill by one defendant 
against another would lie, where their mutual rights were germane 
to the original bill. J.H. McNamara, Inc., v. McGuire, 254 Mass. 
589, 594. Raymond v. Stone, 246 Mass. 421. First National 
Bank v. Swift, 258 Mass. 573, 580. Boothby v. Dezotell, 256 
Mass. 250, 255. Bradley v. Borden, 223 Mass. 575, 578. Hol- 
brook v. Schofield, 211 Mass. 234. Evans, Coleman & Evans, 
Ltd., v. Pistorino, 245 Mass. 94. 

Classes of counter claims. The federal rule and Equity Rule 6 
(252 Mass. 602) create two classes of counterclaims, (a) those 
germane to the bill, covering all cases in which a cross bill could 
have been maintained under the earlier practice, in which the 
remedy, if equitable in nature, is lost unless sought by counter- 
claim (LeSueur v. Manufacturers’ Finance Co., 285 Fed. 490, 495. 
Caflisch v. Humble, 251 Fed. 1) though not, by judicial construc- 
tion, if legal in nature (American Mills Co. v. American Surety 
Co., 260 U. 8. 360. Clifton v. Tomb, 21 F. (2d) 893, 898), and 
(b) those not germane to the bill, which, if equitable in nature 
(Bankston v. Commercial Bank, 250 Fed. 985. Krentler-Arnold 
Co. v. Leman, 13 F. (2d) 796) and against the plaintiff, not a co- 
defendant, may at the discretion of the defendant be presented 
by counterclaim instead of by independent suit. It is believed 
that the rule under discussion does not vary in substance from 
the federal rule. 
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Some of the language in American Mills Co. v. American Surety 
Co., 260 U. S. 360, might mislead one, as it appears to have mis- 
led a district court in Fleming Bros. Lumber Co., v. McDonald 
Amusement Co., 36 F. (2d) 483, and Owl Creek Coal Co. v. Big 
Horn Collieries Co., 36 F. (2d) 485, into the belief that a counter- 
claim of the first class, as well as the second, must sound in equity; 
yet the decision rests upon the fact that a legal counterclaim was 
effectively presented for adjudication, and in the same case below, 
273 Fed. 67, 74, it was shown that a germane counterclaim of the 
first class might set up a purely legal demand, just as a cross bill 
might. This accords with the best authorities. Wayland v. 
Child, 260 Mass. 469, 476. Stuart v. Roche, 264 Mass. 63. Les 
v. Alibozek, 1929 A. S. 2231, s. e. Mass. . Howard v. 
Leete, 257 Fed. 918. Clifton v. Tomb, 21 F. (2d) 893, 898. 

Relief by counterclaim against other defendants. In a note in 
254 Mass. 594, the Reporter of Decisions expresses the opinion 
that 8. J. C. Equity Rule 6 (252 Mass. 602) ‘“‘does not provide 
for affirmative relief between co-defendants, where no cross bill 
has been filed.’””’ This opinion seems to be the result of a failure 
to distinguish the two classes of counterclaims under Equity Rule 
6 (252 Mass. 602). The requirement that the counterclaim be 
against the plaintiff is limited to the second class of counterclaims. 
Where the counterclaim is germane to the bill, the rule declares 
that it ‘‘must” be set up by counterclaim, without regard to the 
question whether it is against the plaintiff or another defendant. 
Equity Rule 6 (252 Mass. 602) was taken from the Federal equity 
rules, and U. 8. 8. C. Equity Rule 31 (226 U. 8. 657) expressly 
provides for a counterclaim ‘‘which affects the rights of other 
defendants.” The cases indicate that all germane counter 
claims, whether against the plaintiff or other defendants, ‘‘must”’ 
be set up in the answer (apart from the right to sue a legal counter- 
claim by cross action at law, and claim a jury trial, American Mills 
Co. v. American Surety Co., 260 U.S. 360), and that cross bills are 
abolished. Vidal v. South American Securities Co., 276 Fed. 855, 
874, 875. Grossman v. United States, 280 Fed. 683. U.S. v. 
Boynton, 297 Fed. 261, 268. U.S. v. Gaffney, 10 F. (2d) 694. 
Duignan v. United States, 274 U.S. 195. First National Bank v. 
Swift, 258 Mass. 573, 580. Mathis v. Ligon, 37 F. (2d) 635. 
While cross bills have been used in some cases since the adoption of 

the rule providing for counterclaims in answers, the impropriety of 
their use has not been raised. Calkins v. Wire Hardware Co., 267 
Mass. 52. Les v. Alibozek, 1929 A. S. 2231, s. e. Mass. 
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Bringing in new parties. Before the amendment of U. 8. 8. C. 
Equity Rule 30 on May 4, 1925 (268 U.S. 710), and while that 
rule was substantially the same as 8. J. C. Equity Rule 6 (252 
Mass. 602), it was held that a counterclaim even of the first class 
cannot bring in new parties. U. S. v. Woods, 223 Fed. 316 
Looney v. Thorpe Bros., 277 Fed. 367. These cases followed the 
rule laid down by Curtis, J., in Shields v. Barrow, 17 How. 130, 
145, that new parties cannot be brought in by cross bill. See 
also Gregory v. Pike, 67 Fed. 837. Patton v. Marshall, 173 Fed. 
350, s. ec. 26 L. R. A. (N. 8.) 127. But in Brandon Manuf. Co. 
v. Prime, 14 Blatchf. 371, s. ec. Fed. Cas. No. 1810, Wheeler, J., 
said that that rule applied only to obsolete purely defensive cross 
bills for discovery (Story Eq. Pl. §§ 389, 390, 393, 394), or to set 
up a defense arising pendente lite (Story Eq. Pl. § 393: see now 
Twombly v. Selectmen of Billerica, 262 Mass. 214), and not to 
cross bills seeking affirmative relief. The great weight of au- 
thority permits the bringing in of new parties by cross bill. Sears 
v. Scranton Trust Co., 228 Pa. 126, s. ec. 20 Anno. Cas. 1145. 
Mercantile Trust Co. v. Atlantic Co., 70 Fed. 518, 524 et seq. 
Ulman v. Iaeger’s Admr., 155 Fed. 1011. Griffin v. Griffin, 
112 Mich. 87. Hurd v. Case, 32 Ill. 45. Thompson v. Shoe- 
maker, 68 Ill. 256. Green v. Stone, 54 N. J. Eq. 387, 401. Low- 
ery v. May, 213 Ala. 66. Simpson v. Green Bay Land Co., 202 
Ala. 293. The Massachusetts practice has remained unsettled. 
Compare Forbes v. Thorpe, 209 Mass. 570, 584, with Torrey v. 
Parker, 220 Mass. 520, 525. The amendment to the Federal 
equity rules, made on May 4, 1925, was intended to put an end to 
the doctrine of Shields v. Barrow, as applied to counterclaims 
under the rule. The rule under discussion incorporates this 
amendment. A new party, summoned in upon a counterclaim, 
must answer as provided in the first two paragraphs of-Rule 25. 

Discretion of court. It seems unwise to give to defendants 
absolute power to inject into the case subordinate controversies, 
perhaps bringing in new parties, merely because they may fall 
within the terms of the rule, without giving to the court judicial 
discretion to decide whether they can conveniently be tried in the 
case. While such discretion may be implied (Flowers v. Magor 
Car Corporation, 26 F. (2d) 98), it seems wise to grant it expressly, 
as is done in the third paragraph of the rule. 
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PROCEEDINGS BEFORE TRIAL 
OR HEARING. 


RULE 33. 
(Applicable to all cases.) 
POSTPONEMENT FOR WANT OF EVIDENCE. 


The court need not entertain any motion for post- 
ponement, grounded on the want of material testi- 
mony, unless supported by an affidavit, which shall 
state (1) the name, and, if known, the residence, of the 
witness whose testimony is wanted, (2) the particular 
testimony which he is expected to give, with the 
grounds of such expectation, and (3) the endeavors 
and means that have been used to procure his attend- 
ance or deposition; to the end that the court may judge 
whether due diligence has been used for that purpose. 
The party objecting to the postponement shall not be 
allowed to contradict the statement of what the absent 
witness is expected to testify, but may disprove any 
other fact stated in such affidavit. Such motion will 
not ordinarily be granted if the adverse party will 
admit that the absent witness would, if present, 
testify as stated in the affidavit, and will agree that 
the same shall be received and considered as evidence 
at the trial or hearing, as though the witness were 
present and so testified; and such agreement shall be 
in writing, upon the affidavit, and signed by such 
adverse party or his attorney. The same rule shall 
apply, mutatis mutandis, when the motion is grounded 
on the want of any material document, thing or other 
evidence. In all cases the granting or denial of a motion 
for postponement shall be discretionary, whether the 
foregoing provisions have been complied with or not. 
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NOTE TO RULE 33. 


This rule is substantially the same as Common Law Rule 24 
(1923) and 8. J. C. Common Law Rule 12 (252 Mass. 592). 
These can be traced back to Rule 23 (1860) and 8. J. C. Common 
Law Rule 13 (1820: 16 Mass. 374). 

The affidavit required by the rule may be that of a person to 
whom the absent witness had made his statement; the affidavit 
of the witness himself is not absolutely required. ‘“‘What is 
needed to ground the motion is not formal proof that proof will 
be forthcoming, but simply reasonable ground to believe that it 
will be. The motion often has to be made unexpectedly and in 
haste, and it would be unreasonable to exclude hearsay, or hear- 
say of hearsay, by an absolute rule of law.’”’ Lansky v. West End 
Street Ry. Co., 173 Mass. 20. See also Soebel v. Boston Elevated 
Ry. Co., 197 Mass. 46, 52. 

The adverse party, after agreeing to the admission of the 
affidavit as evidence, may impeach the affidavit by proof of con- 
tradictory statements by the absent witness. Bruneau v. Bailey, 
265 Mass. 301. 

The court has power to grant a postponement, although the 
formalities required by this rule have not been satisfied. Com. 
v. Mercier, 257 Mass. 353. See also Notes to Rules 57 and 62. 
Daly v. Employers Liability Ass. Co., 1929 A. S. 1937 s. e. 
Mass. 


RULE 34. 
(Applicable to all cases.) 
POSTPONEMENT. ABSENT WITNESS. 


The court will not ordinarily grant a motion for 
postponement grounded on the absence of a material 
witness whom it is in the power of the moving party 
to summon, unless such party has caused such witness 
to be regularly summoned and to be paid or tendered 
his travel and one day’s attendance. 


NOTE TO RULE 34. 


This is substantially the same as Common Law Rule 25 (1923), 
which goes back to Rule 24 (1860). 
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The fee of a witness is one dollar and fifty cents a day and five 
cents a mile for travel out and home; but if a witness has a usual 
place of business or employment in the shire town travel is reck- 
oned only from such place. G. L. c. 262 § 29 (St. 1929 c. 298). 
Witnesses for the commonwealth in criminal cases are bound to 
attend without prepayment of their fees. G. L. ce. 277 § 69. 
But other witnesses are entitled to prepayment of the fees for one 
day’s attendance and travel. G. L. c. 233 §3. Atwood v. Scott, 
99 Mass. 177. A criminal defendant charged with an offence 
punishable by death or imprisonment for life is entitled to have nec- 
essary witnesses summoned at the expense of the commonwealth. 
G. L. ce. 277 § 66. Clark, petr. 104 Mass. 537. Other criminal 
defendants must summon their own witnesses as in civil cases. 
Com. v. Williams, 13 Mass. 501. 


RULE 35. 
(Applicable to civil cases.) 
POSTPONEMENT. COSTS. 


When a case is postponed on the motion of one party, 
against the objection of the other, the granting of the 
motion shall be upon the condition precedent that the 
moving party shall pay to the adverse party all his 
costs and expenses incurred at the same session or 
upon the same short list in procuring the attendance of 
witnesses, unless (a) the motion is granted because of 
unfair or improper conduct of the adverse party, or 
(b) the moving party shall have given notice of such 
motion and the grounds thereof in such season as 
might have prevented the attendance of the witnesses, 
or (c) the moving party did not discover the grounds 
of the motion in season to give such notice. The costs 
and expenses thus paid shall not be included in the bill 
of costs of the party receiving them. 

This rule shall not prevent an adverse party, re- 
ceiving notice of such motion, from procuring the 
attendance of his witnesses, if he shall think fit to 
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oppose the motion, or from including the costs for such 
witnesses in his bill of costs if he shall prevail in the 
case, even though such motion be granted. 


NOTE TO RULE 35. 


This rule is substantially the same as Common Law Rule 26 
(1923) and 8. J. C. Common Law Rules 13 and 14 (252 Mass. 
593, 594). These go back to Rules 25 and 26 (1860) and 8. J. 
C. Common Law Rules 14 and 15 (1820: 16 Mass. 375, 376). For 
costs, see Rule 5. 


RULE 36. 
(Applicable to civil cases.) 
INTERROGATORIES. 


If a party interrogated shall file no answers within 
ten days after notice has been sent him, with a copy 
of the interrogatories, under G. L. c. 231 § 63, as shown 
by affidavit, or within such extension of time as may 
appear of record, or shall file no further answers 
within the time allowed him therefor by the court, the 
clerk, upon written application of the interrogating 
party, shall enter as of course against the party inter- 
rogated a nonsuit, default, order for a decree dismissing 
the bill without prejudice, decree taking the bill for 
confessed, or other equivalent order or decree according 
to the case, conditioned, however, that it shall be va- 
cated as of course if answers or further answers, as the 
case may be, to the interrogatories shall be filed within 
ten days after such entry. 


NOTE TO RULE 36. 


A party who has filed no answers, or none properly signed and 
sworn to (Harding v. Noyes, 125 Mass. 572), within the time 
limited, may be nonsuited or defaulted; but a party who has filed 
some answers must be heard on the propriety of specific inter- 
rogatories and given opportunity to obey an order to answer 
them, before a nonsuit or default can be entered. Fels v. Ray- 
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mond, 139 Mass. 98. See also Hooton v. G. F. Redmond & Co., 
Inc., 237 Mass. 508. Nickerson v. Glines, 220 Mass. 333, 336. 
Wittenberg Coal Co. v. Compagnie Havraise, 22 F. (2d) 904. 

This rule is intended to eliminate a hearing upon a motion to 
nonsuit or default a party who ignores the interrogatories, and to 
make uniform the entry now actually made at such hearing. 
If the party interrogated wishes further time, or to be excused 
from answering certain interrogatories, he is at liberty to make his 
motion; but the burden should be upon him to act, if he is to 
escape the statutory duty of answering within ten days. Of 
course, the order or decree entered by the clerk is not a final 
judgment or decree (Treasurer & Receiver General v. Macdale 
Warehouse Co., 262 Mass. 588, 594. Hutchins v. Nickerson, 212 
Mass. 118, 119), and being interlocutory is subject to modification 
on motion, subject to the limitations of the third paragraph of 
Rule 27. The latest form of G. L. c. 231 § 63 is found in St. 
1922 c. 314. ° 

For the computation of time, see note to Rule 2. 

For notice of the action taken, see Rule 27. 

For recent interesting authorities upon interrogatories, see G. L. 
ec. 231 §61 as amended by St. 1929 c. 303; Warren v. Decoste, 
1929 A. S. 2415 s. e. Mass. ., and cases cited; Harrington 
v. Boston Elevated Ry. Co. 214 Mass. 563, 567; Cardoza v. 
Isherwood, 258 Mass. 165, 167. Wakeley v. Boston Elevated 
Ry. Co., 217 Mass. 488, 491. 

The common objection, that the interrogating party already 
knows the fact, is unsound. ‘Discovery is not limited to giving 
the plaintiff a knowledge of that which he does not already know, 
but includes the getting an admission of anything he has to prove 
on any issue.” Atty. Gen. v. Gaskill, 20 Ch. D. 519, 528. Lyell 
v. Kennedy, 8 A. C. 217, 228. Griebart v. Morris, (1920) 1 K. B. 
659. Peck v. Ashley, 12 Met. 478. Quirk v. Quirk, 259 Fed. 
597. Compare Bliss v. Parks, 175 Mass. 539, 546, 547. 

Where there is danger that the disclosure might lead to perjury 
to meet the fact disclosed, both parties may be compelled to file 
sealed answers at the same time. Clairemont S. E. Co. v. Kasser 
E. P. Co. 14 F. (2d) 148, Beacon F. M. Co. v. Rotary Machine Co. 
23 F. (2d) 345 (date of invention in patent cases). 

The more frequent use of the power of the court to award costs 
upon hearings on interrogatories, where one party is clearly at 
fault, might help to discourage delays and annoyances in inter- 
rogatory practice. G. L. c. 231 §66. Rule 5. 
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RULE 37. 
(Applicable to civil cases.) 
DEPOSITIONS. COMMISSIONS. 


The court will grant commissions to take the deposi- 
tions of witnesses without the commonwealth. Either 
party may, on application to the clerk, obtain a com- 
mission, directed to any commissioner appointed by the 
governor of the commonwealth to take depositions in 
any other of the United States, or to any justice of the 
peace, notary public or other officer legally empowered 
to take depositions or affidavits in the state or country 
where the deposition is to be taken, or to such other 
person as the court may order. Unless otherwise 
ordered, such depositions shall be taken upon interroga- 
tories filed by the party applying for the commission, 
and upon cross-interrogatories, if any, filed by the 
adverse party, which interrogatories and cross-inter- 
rogatories shall be annexed to the commission. The 
party applying for the commission shall file his inter- 
rogatories in the clerk’s office, and give notice thereof 
to the adverse party. The cross-interrogatories, if 
any, shall be filed within seven days after the service 
of such notice, or within such further time as the court 
may order. But where the adverse party does not 
appear, no notice need be given him. When a deposi- 
tion is taken and certified by any person as an officer 
or person to whom the commission was directed, if it 
shall be objected that such person was not one to 
whom the commission was directed, the burden of 
proof shall be on the party so objecting. But if an 
objection be made to the authority of a person taking 
a deposition without such commission, the burden of 
proof of such authority shall be on the party producing 
the deposition. 
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NOTE TO RULE 37. 


History. This rule resembles Common Law Rule 18 (1923), 
S. J. C. Common Law Rule 18 (252 Mass. 595), and Equity Rule 
24 (252 Mass. 606). These go back to Rule 6 (1860), S. J. C. 
Rule 11 (1820: 16 Mass. 373), and S. J. C. Chancery Rule 30 
(1860: 14 Gray 358). 

When and how taken. G. L. ec. 233 § 42 provides:—‘‘Unless the 
court otherwise orders, a deposition taken before commissioners 
shall be taken upon written interrogatories, which shall be filed 
in the clerk’s office and notice thereof given to the adverse party 
or his attorney, and upon cross-interrogatories, if any are filed by 
him. But if the defendant does not enter his appearance in the 
action within the time required by law, no notice to him shall be 
required.” 

Various statutory provisions relative to depositions are found 
in G. L. e. 233 § 24 et seq. Depositions may be taken where the 
party or witness lives more than thirty miles from the place of 
trial, or is about to go out of the commonwealth and not to return 
in time for trial, or is so ill, aged or infirm as to make it probable 
that he will not be able to attend the trial (G. L. c. 233 § 25), or a 
non-resident witness is found within the commonwealth (G. L. e. 
233 § 39), or a party or witness is without the commonwealth 
(G. L. e. 233 § 41), or without regard to any pending litigation 
where a person seeks to perpetuate the testimony of himself or 
another person, either within (G. L. ec. 233 § 52) or without (G. L. 
c. 233 § 57) the commonwealth. 

Generally in civil cases only. The statutes and rules as to 
depositions apply only to civil cases (G. L. ¢. 233 § 24) except 
for the limited right to use depositions in criminal cases set forth 
in G. L. ce. 277 §§ 76, 77. The removal of a district attorney by 
the supreme judicial court is not a criminal case, and depositions 
may be used. Atty. Gen. v. Pelletier, 240 Mass. 264, 302 et seq. 

No commission within the state. The statutes do not contem- 
plate the issuance of a commission to take a deposition within the 
commonwealth, but empower justices of the peace to take deposi- 
tions. G. L. ec. 233 § 26. St. 1923 c. 164 §7. A justice of the 
peace cannot punish for contempt in refusing to answer on the 
taking of a deposition before him. Lawson v. Rowley, 185 Mass. 
171. Wigmore, Evidence § 2195. Commissions for taking de- 
positions outside the commonwealth are issued. G. L. ¢. 233 § 41. 
Letters rogatory are little used in Massachusetts, because deposi- 
tions cover the entire field. Martinelli, petr. 219 Mass. 58. 
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Power of magistrate or commissioner. The provision of the rule 
putting the burden of proof on the party attacking the authority 
of the person taking the deposition under a commission, is valid. 
McKinney v. Wilson, 133 Mass. 131. 

The word “commissioner” is used in the statute ambiguously; 
as meaning a woman holding the office of ‘‘special commissioner,”’ 
now abolished by St. 1923 c. 164 § 7, and as meaning any person 
to whom a commission to take a deposition is directed. 

It is neither necessary nor the usual practice to name in the 
commission the magistrate or commissioner who is to take the 
deposition. Tucker v. Utley, 168 Mass. 415. Adams v. Graves, 
18 Pick. 355. 

An American consul in a foreign country is an officer who may 
take a deposition under this rule. Savage v. Birckhead, 20 Pick. 
167, 172. Derinza’s Case, 229 Mass. 435, 440. 

Certificate. G. L. e. 233 § 33 provides that “The justice * * * 
shall annex to the deposition a certificate of the time and manner 
of taking it, the person at whose request and the cause in which 
it was taken, the reason for taking it, and that the adverse party 
attended, or if he did not attend what notice was given to him.” 
The certificate is prima facie evidence, but not conclusive. Little- 
hale v. Dix, 11 Cush. 364. O’Connell v. Dow, 182 Mass. 541. It 
may be amended by leave of court. Hitchings v. Ellis, 1 Allen 
475. Either by force of that statute, or because of G. L. ec. 233 
§ 41 providing that a deposition taken without the commonwealth 
shall be used as if taken within the commonwealth, there is the 
same necessity for a certificate, and it has the same effect, where 
the deposition is taken outside the commonwealth. Reed v. 
Boardman, 20 Pick. 441 (certificate may state compliance in 
general terms). Wigmore Evid. § 1676 b. 

As to a deposition taken within the commonwealth, the certi- 
ficate must show the taking of all the legal steps necessary for 
admissibility, including the fact that the deponent was “sworn 
or affirmed to testify the truth, the whole truth and nothing but 
the truth, relative to the cause for which the deposition is taken.” 
Simpson v. Carleton, 1 Allen 109, 116. Hunt v. Lowell Gas 
Light Co. 1 Allen 343, 347. Hale v. Silloway, 3 Allen 358. Horne 
v. Haverhill, 113 Mass. 344. Hitchings v. Ellis, 1 Allen 475. But 
as to depositions taken outside the commonwealth, the require- 
ment of similarity in procedure (G. L. c. 233 § 41) is limited by 
G. L. ¢. 233 § 44, which provides that a deposition or affidavit 
taken without the commonwealth in a manner not in accordance 
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with our law or rules, but before a notary public or other person 
authorized by the laws of any other state or country to take 
depositions, may either be rejected, in the discretion of the court, 
or admitted if the court finds that “the adverse party had suffi- 
cient notice of the taking thereof and an opportunity to cross- 
examine the witness, or that from the circumstances of the case 
it was impossible to give him such notice.” Accordingly, a 
deposition taken elsewhere without any commission has been 
received, the burden of proof being on the party offering it to 
show the authority of the magistrate. Allen v. Perkins, 17 Pick. 
369, 372. Davis v. Allen, 14 Pick. 313. Stearns v. Kellogg, 
1 Cush. 449. Likewise, depositions taken under a commission 
have been received, although the certificate showed a departure 
from our form of oath, or some other departure from our practice. 
Burt v. Allen, 103 Mass. 41. Vail v. Nickerson, 6 Mass. 262. 
Objections. Objection to the form of interrogatories must be 
specifically noted on the proper ground, before the commission 
issues, in order that the party taking the deposition may change 
his interrogatories to meet the objections. Potter v. Leeds, 1 
Pick. 309, 313. Allen v. Babcock, 15 Pick. 56. Adams v. Wad- 
leigh, 10 Gray 360. But the court will not hear the parties 
as to the form of interrogatories until the deposition has been 
taken and returned to court. Anonymous, 2 Pick. 165. Potter 
v. Leeds, 1 Pick. 309, 313. Other formal objections to the validity 
of the deposition must be taken by motion to suppress or otherwise 
before trial, while there is yet time to take a new deposition, 
and cannot be reserved for the trial. Derinza’s Case, 229 Mass. 
435, 439. Parker v. Parker, 146 Mass. 320. Compare O’Connell 
v. Dow, 182 Mass. 541, 549. Where the adverse party at the time 
of taking the deposition reserves his objection to the notice, 
his taking part in the interrogation of the witness does not waive 
the objection. Hunt v. Lowell Gas Light Co. 1 Allen 343, 347, 
348. Compare McLellan v. Fuller, 220 Mass. 494, 501, 502. 
Wigmore Evid. § 1378. But objection to the admissibility of 
the interrogatories or the answers on grounds of substance, rather 
than form, may be made at the trial for the first time. Palmer v. 
Crook, 7 Gray 418. Derinza’s Case, 229 Mass. 435, 439. The 
words “objection to an interrogatory” in G. L. ¢. 233 § 36, which 
go back to R. L. (1836) ec. 94 § 26, before the decision in Palmer 
v. Crook, evidently refer only to objections to the form of an 
interrogatory. If the opponent wishes the answer to a cross- 
interrogatory to be admissible only in case the answer to a direct 
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interrogatory shall be admitted, he must have the conditional 
nature of his cross-interrogatory noted. Sherman v. Rawson, 
102 Mass. 395, 400. 

Where part of an answer is incompetent, the court may admit 
the rest (Morrison v. Chapin, 97 Mass. 72, 77) but is not bound 
to do so unless it is separately offered. Townsend v. Pepperell, 
99 Mass. 40, 46. Where the testimony of the witness is evasive, 
the whole deposition may be rejected, especially where notice has 
been given that it will be objected to. Robinson v. Boston & 
Worcester R.R. Corp., 7 Allen 393. Stratford v. Ames, 8 Allen 
577. Wigmore Evid. § 1391. 

The name of the witness should be stated in the notice (Minot 
v. Bridgewater, 15 Mass. 492. Parker v. Parker, 146 Mass. 320. 
Bryant v. Commonwealth Ins. Co., 9 Pick. 485), but the deposi- 
tions of a number of witnesses named may be taken under one 
commission. Howe v. Pierson, 12 Gray 26. The testimony of 
witnesses not named may be taken only if the adverse party fails 
to object. Richardson v. Forepaugh, 7 Gray 546. 

The court “shall exclude” a deposition “‘if it finds that the 
reason for taking it, or other sufficient cause for its use, no longer 
exists.” G. L. c. 233 §35. Todd v. Bishop, 136 Mass. 386, 394. 
Wigmore Evid. §§ 1415-1418. 

Oral depositions. The statute (G. L. c. 233 § 42), as well as the 
rule, contemplates the taking of depositions outside the common- 
wealth otherwise than by written interrogatories, if the court so 
orders. It is not uncommon to issue a commission for the taking 
of a deposition in another jurisdiction upon oral questions and 
answers. 


RULE 38. 
(Applicable to civil cases.) 
DEPOSITIONS. MANNER OF TAKING. 


Where a deposition is taken on interrogatories, 
neither party nor any attorney or agent shall be per- 
mitted to attend at the taking thereof, or to com- 
municate by interrogatories or suggestions with the 
deponent while giving his deposition. The commis- 
sioner shall take such deposition in a place separate 
and apart from all other persons, and shall permit no 
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person to be present during such examination except 
the deponent himself, and such disinterested person, 
if any, as he may think fit to appoint as a clerk or 
stenographer to assist him in reducing the deposition 
to writing. The commissioner shall put the several 
interrogatories and cross-interrogatories to the de- 
ponent in their order, and shall take the answer of the 
deponent to each, fully and clearly, before proceeding 
to the next; and shall not read to the deponent, nor 
permit the deponent to read, a succeeding interroga- 
tory, until the answer to the preceding has been fully 
taken down. The clerk, on issuing a commission to 
take a deposition on interrogatories, shall insert the 
substance of this rule therein; or shall annex this rule, 
or the substance thereof, to the commission, by way of 
notice and instruction to the commissioner. 


NOTE TO RULE 38. 


History. This is practically identical with Common Law 
Rule 19 (1923), S. J. C. Common Law Rule 19 (252 Mass. 596), 
and Equity Rule 24 (252 Mass. 606). These go back to Rule 7 
(1860), 5S. J. C. Common Law Rule 8 (1860: 14 Gray 341), and 
8. J. C. Chancery Rule 30 (1860: 14 Gray 358). 

Documents. A witness in another state or country cannot be 
compelled to attach his original documents to his deposition, 
or even to attach full copies of them. He can be required only 
to incorporate into his answers, or attach thereto, copies of such 
parts of the documents as are material and responsive; and these 
are not to be excluded on the ground that they are copies or are 
not copies in full. Amherst Bank v. Conkey, 4 Met. 459. Binney 
v. Russell, 109 Mass. 55. L’Herbette v. Pittsfield National Bank, 
162 Mass. 137, 141. Ide v. Pierce, 134 Mass. 260. Lee v. Thorn- 
dike, 2 Met. 313, 317 et seq. Springer v. Cobb, 132 Okla. 11, s. c. 
59 A. L. R. 528. But documents are not rendered admissible 
merely by being attached to a deposition in response to an inquiry; 
their competency remains to be determined. Ashley v. Wolcott, 3 
Gray 571, 573. A document referred to in the deposition as 
Exhibit A, and attached thereto, but not so marked, is admis- 
sible, where its identity is clear. Marvin v. Raigan, 12 Cush. 132. 
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RULE 39. 


(Applicable to civil cases.) 
DEPOSITIONS WITHIN THE COMMONWEALTH. 


Depositions may be taken within the common- 
wealth, for the causes and in the manner by law pre- 
scribed, even during a session of the court; provided 
they be taken in the town or city in which the court is 
held; and provided, further, that if, at the hour named 
for taking the deposition, all of the attorneys of record 
of the adverse party are actually engaged in court, the 
taking shall be postponed until the usual hour of 
adjournment of court. By consent of parties or special 
order of court, depositions within the commonwealth 
may be taken at any time or place. 


NOTE TO RULE 39. 

This is substantially the same as Common Law Rule 20 (1923) 
and resembles 8. J. C. Common Law Rule 20 (252 Mass. 597). 
See also _s Rule 24 (252 Mass. 606). These go back to 
Rule 9 (1860), 8. J. C. Rule 12 (1820: 16 Mass. 374), and 8. J. C. 
Chancery Rule 30 ( 1860: 14 Gray 358). 

The rules have long limited the right to take depositions during 
a session of the court. Fuller v. Damon, 135 Mass. 586. Jones 
v. Spring, 7 Mass. 251. 

The principle involved is similar to that which forbids a party 
to take depositions in two different places, so nearly simultane- 
ously that the adverse party cannot be present to cross-examine. 
Cole v. Hall, 131 Mass. 88. Wigmore Evid. § 1379. 


RULE 40. 
(Applicable to civil cases.) 


DEPOSITIONS, FILING AND USE. 


Depositions shall be opened and filed by the clerk. 
If the deposition is not offered in evidence by the party 
taking it, it may be offered by the other party, on such 
terms, if any, as the court may order. 
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NOTE TO RULE 40. 


This simplifies Common Law Rule 21 (1923), which resembles 
S. J. C. Common Law Rule 17 (252 Mass. 594). See also Equity 
Rule 24 (252 Mass. 606). These go back to Rule 10 (1860), 
S. J. C. Rule 10 (1820: 16 Mass. 373), and 8. J. C. Chancery Rule 
30 (1860: 14 Gray 358). 

The deposition, together with the commission, interrogatories 
and certificate, are delivered or sent by the commissioner to the 
clerk, sealed. G. L. ¢. 233 § 34. Woods v. Clark, 24 Pick. 35, 
41. Shaw v. McGregory, 105 Mass. 96. Rodn v. Hapgood, 8 
Gray 394. Lynch v. Larivee Lumber Co. 223 Mass. 335, 341. 
Corcoran v. Batchelder, 147 Mass. 541, 543. 

A deposition erroneously returned to counsel and opened by 
him in ignorance of its contents may be filed with the clerk and 
admitted in evidence. Burrall v. Andrews, 16 Pick. 551. 

Under the early practice the deposition was the property of the 
party taking it, and he could withhold and suppress it. Dana v. 
Underwood, 19 Pick. 99. Ford v. Ford, 17 Pick. 418. Later 
(see Common Law Rule 36, of 1906: Radclyffe v. Barton, 161 
Mass. 327, 330) the adverse party could use it only by paying the 
costs of taking it; and the court may now impose such terms. 
The new rule accords with Wigmore Evid. § 1389. 

A deposition taken within the commonwealth by consent must 
be filed with the clerk before being offered in evidence. Lynch v. 
Larivee Lumber Co., 223 Mass. 335. 


RULE 41. 
(Applicable to civil cases.) 
MONEY PAID INTO COURT. 


Money paid into court shall be in the custody of the 
clerk, whose duty it shall be to receive it when paid 
under the authority of law or rule or order of the court. 
He shall pay it as directed by the court; but money 
paid into court upon tender or under the common rule, 
or otherwise for the present and unconditional use 
of a party, shall be paid, on request, without special 
order, with any interest which has accrued thereon, to 
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the plaintiff or such party, at whose risk it shall be 
from the time when it is paid into court. 

No interest shall be deemed to accrue on any sum 
less in amount than the minimum on which interest is 
payable in the depositary in which the money is 
deposited. 


NOTE TO RULE 41. 


This rule is based on Common Law Rule 15 (1923), 8. J. C. 
Common Law Rule 10 (252 Mass. 592), and Standing Order 12 
(1923). These go back to Rule 22 (1860) and S. J. C. Common 
Law Rule 14 (1836: 24 Pick. 388). 

The deposit by the clerk of money in his hands, and the dispo- 
sition of interest accruing on it, is governed by St. 1927, c. 96, 
amending G. L. ec. 35 §§ 22, 23. The interest goes to the county 
unless ordered paid to the litigants. 

At common law a payment into court on tender or under the 
common rule was a payment to the plaintiff, and at the risk of 
the plaintiff, as the rule provides. Mann v. Sprout, 185 N. Y. 
109, 112, s.c. 5 L. R. A. (N. 8.) 561. Sowle v. Holdridge, 20 
Ind. 204 s. ec. 25 Ind. 119. See also Hammer v. Kaufman, 39 
Ill. 87, and other cases cited in note to Rule 42 to the effect 
that money cannot be paid into court without a rule or order of 
court. Becker v. Boon, 61 N. Y. 317. Larsen v. Breene, 12 
Colo. 480. 

Deposits held by the clerk for litigants under this rule are held 
by him in his official capacity, and are within the terms of his 
bond. G. L. ec. 221 §12. Howard v. United States, 184 U. S. 
676. United States v. Abeel, 174 Fed. 12. People v. McGrath, 
279 Ill. 550. Dirks v. Juel, 59 Neb. 353. Aurentz v. Porter, 
56 Pa. St. 115. Rhea v. Brewster, 130 Iowa 729. 

But he is not liable where the funds are properly deposited 
according to law and lost without his fault, his bond being con- 
ditioned only upon the “faithful performance of his official duties.” 
Wilson v. People, 19 Colo. 199 s. c. 22 L. R. A. 449. Prudential 
Ins. Co. v. Hart, 205 Iowa 801. Compare People v. McGrath, 
279 Ill. 550. See also Elkin v. Elkin, 61 N. Y. 8. 947. Matter 
of Stevenson, 137 App. Div. 789 s. c. 122 N. Y. 8S. 664. 

Such funds are in no sense in the hands of the commonwealth 
(Coudert v. United States, 175 U.S. 178. Chatham & Phenix 
National Bank v. Guardian Trust Co., 256 Fed. 90) and are 
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entitled to no priority in the distribution of assets of an insolvent 
bank. Campbell v. Commissioner of Banks, 241 Mass. 262. 
Otis v. Gross, 96 Ill. 612. Retan v. Union Trust Co., 134 Mich. 1. 

The clerk has no right to pay out deposited money except in 
accordance with general rule or special order of the court. See 
Cambridge Savings Bank v. Clerk of Courts, 243 Mass. 424, 427. 
Taunton v. Sproat, 2 Gray 428. Neither he nor the depositary 
nor the party receiving or entitled to the money can be subjected 
to litigation in another court to determine the right to the money 
or the propriety of the action of the clerk, but such matters must 
be determined in the case in which the money is deposited. Greg- 
ory v. Merchants National Bank, 171 Mass. 67. Gregory v. 
Boston Safe Deposit & Trust Co., 173 Mass. 419. Berlin Mills 
Co. v. Lowe, 211 Mass. 28. Travelers Ins. Co. v. Maguire, 218 
Mass. 360. Wallace v. Coyne, 230 Mass. 475. Jones v. Mer- 
chants National Bank, 76 Fed. 683. Bucher v. Vance, 36 F. 
(2d) 774. 


RULE 42. 
(Applicable to civil cases at law.) 


PAYMENT INTO COURT UNDER THE COMMON RULE. 


In all cases in which money is brought into court 
under the common rule, the plaintiff shall be entitled 
to receive the same, with his costs up to that time, and, 
if the plaintiff shall within ten days tax his costs, the 
amount thereof shall be paid into court, in addition to 
the money brought in, and shall be paid out to the 
plaintiff on request. Upon compliance by the de- 
fendant with the foregoing, the amount so brought 
in on account of the plaintiff's demand shall be con- 
sidered as stricken out of the plaintiff's demand, as if 
paid. 

If the plaintiff consents to accept the amount thus 
paid, with said costs, in satisfaction, all further pro- 
ceedings in the case shall cease. 

If the plaintiff elects not to receive the same in satis- 
faction, but to proceed in his action, and recovers 
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any sum beyond the amount thus paid in, he shall be 
entitled to a judgment therefor, with costs to be taxed 
from the time the money is so brought in; if the plaintiff 
does not prove more to be due to him than the sum thus 
paid in, the defendant shall be entitled to a verdict, 
and judgment thereon, with costs to be taxed from the 
time the money is paid into court. 

No motion and no rule or order in the particular case 
shall be necessary in bringing money into court under 
the common rule, but the clerk shall enter the fact and 
give notice thereof to the plaintiff. 


RULE 43. 
(Applicable to civil cases at law.) 


COSTS UPON PAYMENT INTO COURT UNDER THE 
COMMON RULE. 


Where the sum brought into court does not exceed 
one hundred dollars, the costs to be taxed within ten 
days under the preceding rule shall be such as would be 
recoverable on a judgment for the sum so brought in. 
If the plaintiff, in such case, proceeds in his action, and 
recovers any sum beyond the amount paid in, he shall 
be entitled to the amount of costs, if any, to which he 
would be entitled on a judgment for the recovery of 
the sums so recovered and paid in, combined, deducting 
the costs already paid into court. 


NOTES TO RULES 42 AND 43. 


History. These are based upon Common Law Rules 13 and 
14 (1923) and S. J. C. Common Law Rule 9 (252 Mass. 591), 
making the change in the amount of judgment to carry costs re- 
quired by St. 1925 c. 132, amending G. L. c. 261 §4. These go 
back to Rules 20, 21 (1860) and S. J. C. Common Law Rule 17 
(1820: 16 Mass. 376). The last sentence of Rule 42 is new. 
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Tender. ‘Tender is an offer to perform a condition or obliga- 
tion coupled with the present ability of immediate performance, 
so that were it not for the refusal of co-operation by the party to 
whom tender is made, the condition or obligation would be im- 
mediately satisfied. As the condition or obligation in question 
may require for its performance either the payment of money 
or the transfer of property, tender may relate either to money 
or property. In the strict sense of the word, there can be no 
tender of any services or other performance which takes time.” 
Williston on Contracts, § 1808. As to the form of tender, see 
Mondello v. Hanover Trust Co. 252 Mass. 563. Trahant v. 
Perry, 253 Mass. 486. Vick v. Howard, 136 Va. 101s. ¢. 31 A. L. 
R. 240. Simmons v. Swan, 275 U. 8. 113, reversing 11 F. (2d) 
267. Williston on Contracts § 1819. There can be no tender of 
unliquidated damages. Lawrence v. Gifford, 17 Pick. 366. 
American Surety Co. v. Venner, 183 Mass. 329. Davys v. 
Richardson, 24 Q. B. D. 202. Compare G. L. ec. 242 §8, as to 
tender in trespass. See note to Rule 78. At common law, after 
the day fixed for payment, if any, had passed, and the contract 
had been broken, and a fortiori after suit had been begun, no 
tender could effectually be made. Suffolk Bank v. Worcester 
Bank, 5 Pick. 106. Dewey v. Humphrey, 5 Pick. 187. City 
Bank v. Cutter, 3 Pick. 414. Smith v. Manners, 5 C. B. (N. S.) 
632. Murray v. Windley, 29 N. C. 201. This was changed by 
St. 1830 ee. 85, 128, now G. L. e. 232 §§ 12, 13, so as to permit a 
tender after the debt had become due, and also after suit brought 
if made at least four days before the return day with costs up to 
the time of tender. Emerson v. White, 10 Gray 351. <A tender 
after the debt is due must include interest (Weld v. Eliot Five 
Cents Savings Bank, 158 Mass. 339. See also Magaw v. Beals, 
242 Mass. 321, 324) if interest would by law run on the debt. 
See McGrimley v. Hill, 232 Mass. 462. Cochrane v. Forbes, 267 
Mass. 417. 

Payment under the common rule. While the common law rule 
prevailed, recognizing a tender only when made before suit and 
before breach, a practice arose in England and was adopted in 
America, known as payment into court under the common rule. 
It had much the same effect as a tender, and was governed by 
much the same principles. For example, payment into court 
of unliquidated damages could not be made (Tidd’s Practice, 
1799, page 620. Hallet v. East India Co. 2 Burr. 1120) until per- 
mitted in England by statute. 3 & 4 Wm. IV ec. 42 § 21. 








130 S. C. RULES, 1931, ANNOTATED 


In Boyden v. Moore, 5 Mass. 365, 369, Parsons, C.J., said, ‘“The 
bringing money into court is a practice adopted to relieve the 
defendant against an unexpected suit for money, which he is 
willing to pay, but which he has not tendered to the plaintiff 
before the commencement of the suit. After the defendant has 
brought in as much money as he thinks proper, and the plaintiff 
has refused to receive it in satisfaction, the defendant is entitled 
to have the same considered as a payment made on the day, on 
which it was brought in, and he is answerable only for further 
damages. He then stands on the same ground, as if on tendering 
money before the action, the plaintiff had refused to receive it, 
but had commenced his action, in which the tender was pleaded.” 
If the plaintiff cannot prove that he was entitled to more than the 
sum brought in, verdict and judgment for the defendant follow. 
Bank of Columbia v. Southerland, 3 Cowen (N. Y. ) 336. Dakin 
v. Dunning, 7 Hill (N. Y.) 30. 

The ‘“‘common rule” was the rule or order made as of course in 
the case, when money was brought in, directing its application. 
Its form is given in Tidd’s Practical Forms (1799 Ed. 168: 1828 
Ed. 225) as follows :— ‘‘It is ordered, that the defendant have leave 


to bring into court £ and thereupon, unless the plaintiff 
shall accept thereof, with costs to be taxed by the master, in full 
discharge of this suit, the said £ shall be struck out of the 


declaration, and paid out of court to the plaintiff or his attorney; 
and upon the trial of the issue, the plaintiff shall not be permitted 
to give evidence for the said £” See also Boyden v. 
Moore, 5 Mass. 365, 372, 373. Howe’s Mass. Practice (1834) 
401. Colby’s Mass. Practice (1848) 462. Mason’s Practice 
(1880) 289. Bank of Columbia v. Southerland, 3 Cowen (N. Y.) 
336. The rule, in that form, was ‘‘attended with injustice, if the 
plaintiff must either abandon the residue of his claim or subject 
himself to the payment of costs, which accrued during a period 
when by the defendant’s own admission he had a good cause of 
action; and this reason probably led to a modification of the rule 
in 1820” by S. J. C. Common Law Rule 17 (1820: 16 Mass. 376) 
which read, ‘In all cases in which money may be brought into 
court under the common rule, as it is called, if the plaintiff shall 
not accept the same, and if upon the trial the verdict shall be for 
the defendant, the plaintiff shall not be liable for any costs in- 
curred before the time of bringing the money into court, but only 
for the costs incurred after that time; and the terms of the rule 
shall be altered accordingly.” ‘By the rule thus modified, if the 
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plaintiff proceeds to trial and does not recover more than has been 
paid into court, he is not subject to pay costs accruing previously 
to the payment into court; but on the other hand, he does not 
recover costs against the defendant.” Williams v. Ingersoll, 12 
Pick. 345. 

This practice was expressed in more detailed form in 8. J. C. 
Common Law Rule 13 (1836: 24 Pick. 388), S. J. C. Common 
Law Rule 13 (1860: 14 Gray 344), Rule 20, 21 (1860) and Rules 
23, 24 (1874), all of which plainly contemplated the entry in the 
particular case of an express “rule” or order, following the general 
rule of court. Later rules were not so plain in making this re- 
quirement. In England an express rule or order in the case, or 
leave of court to make payment, was made unnecessary by the 
Common Law Procedure Act, 15 & 16 Vict. c. 76 §72. For the 
present English practice, see Rules of the Supreme Court, Order 
22. But so far as appears, this common law requirement remained 
in force in Massachusetts until abolished by the present rules. 
Hart v. Goldsmith, 1 Allen 145. Levan v. Sternfeld, 55 N. J. L. 
41. Neldon v. Roof, 55 N. J. Eq. 608, 617. Davidson v. Lam- 
prey, 16 Minn. 445. Hammer v. Kaufman, 39 Ill. 87. Baker 
v. Hunt, 1 Wendell (N. Y.) 103. Harvey v. Hackley, 6 Watts 
(Pa.) 264. For a general discussion of the practice, see Tidd’s 
Practice (1799) 619, et seq. Levan v. Sternfeld, 55 N. J. L. 41. 
A defendant, bringing in money under the common rule, must 
bring in the costs not only of the action but also of any other 
action rightly brought upon the same obligation. Whipple v. 
Newton, 17 Pick. 168. See also Cook v. Hinsdale, 4 Cush. 134, 
138. Savage v. Stevens, 128 Mass. 254, 256. 

Effect of tender. The effect of tender as a defence is stated by 
Wilde, C.J., in Dixon v. Clark, 5 C. B. 365, 377, as follows:— 
“In actions of debt and assumpsit, the principle of the plea of 
tender, in our apprehension, is, that the defendant has been 
always ready (toujours prist) to perform entirely the contract on 
which the action is founded; and that he did perform it, as far as 
he was able, by tendering the requisite money; the plaintiff him- 
self precluding a complete performance, by refusing to receive it. 
And, as, in ordinary cases, the debt is not discharged by such 
tender and refusal, the plea must not only go on to allege that the 
defendant is still ready (uncore prist), but must be accompanied 
by a profert in curiam of the money tendered. If the defendant 
can maintain this plea, although he will not thereby bar the debt 
(for that would be inconsistent with the uncore prist and profert 
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in curiam), yet he will answer the action, in the sense that he will 
recover judgment for his costs of defence against the plaintiff.” 
Under modern pleading, tender is set up in the answer. G. L. ec. 
231 § 28, § 147, Form 34. See Marvin v. Mandell, 125 Mass. 
562, 563. A plea or answer of tender admits liability to the 
extent of the tender, and cannot be accompanied by any defence 
extending in principle to the amount tendered. Hubbard vy. 
Knous, 7 Cush. 556. Bacon v. Charlton, 7 Cush. 581. Currier 
v. Jordan, 117 Mass. 260. Noble v. Fagnant, 162 Mass. 275. 
Hatch v. Thompson, 67 Conn. 74. Monroe v. Chaldeck, 
78 Ill. 429. Mackey v. Kerwin, 222 Ill. 371, 378. The same is 
true of a payment into court under the common rule. Orne y. 
Putnam (Mass. 8. J. C. 1793), 5 Dane’s Abr. 504. Treadweil v. 
Pierce (Mass. S. J. C. 1805), 5 Dane’s Abr. 505. Jones v. Hoar, 
5 Pick. 285. Burrough v. Skinner, 5 Burr. 2639. Cox v. Parry, 
1 T. R. 464: 

A plea or answer of tender is bad on demurrer unless it is ac- 
companied by a profert in curiam; and the defendant will not be 
allowed the practical benefit of the tender, whether there be a 
demurrer or not, unless he has made good the tender by depositing 
in court the money tendered. Storer v. McGaw, 11 Allen 527. 
Brickett v. Wallace, 98 Mass. 528. Weld v. Eliot Five Cents 
Savings Bank, 158 Mass. 339, 341. Grover v. Smith, 165 Mass. 
132. National Machine & Tool Co. v. Standard Shoe Machinery 
Co., 181 Mass. 275, 281. Gilpatrick v. Ricker, 82 Me. 185. 
Monroe v. Chaldeck, 78 Ill. 429. 

The practice with regard to tender varies greatly in different 
states, and many decisions, not cited, can be found which seem 
not to conform to correct principles. 

Plaintiff may take money tendered or paid into court without 
waiving remainder. A tender is not valid if the debtor imposes 
the condition that the creditor accept it in full settlement (Thayer 
v. Brackett, 12 Mass. 450. Loring v. Cooke, 3 Pick. 48. Rich- 
ardson v. Boston Chemical Laboratory, 9 Met. 42, 52. Bowen 
v. Owen, 11 Q. B. 130. Moore v. Norman, 52 Minn. 83 s. ¢. 18 
L. R. A. 359. Williston on Contracts § 1814. Irvin v. Gregory, 
13 Gray 215, 218) and if a valid unconditional tender is made, the 
creditor may accept the money without impairing his right to sue 
for the balance alleged to be due. Sutton v. Hawkins, 8 Car. 
& P. 259. Gilpatrick v. Ricker, 82 Me. 185, 187. Oakes v. 
Buckman, 87 Vt. 187, 190. Noyes v. Wyckoff, 114 N. Y. 204, 
207. See Whittaker Chain Tread Co. v. Standard Auto Supply 
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Co., 216 Mass. 204. Williston on Contracts §§ 1855, 1856. 
Just as the payment of money into court under the common rule 
is a payment to the plaintiff on account in reduction of the plain- 
tiff's demand (Fisher v. Prince, 3 Burr. 1363, 1364. Cox v. 
Robinson, 2 Strange 1027. Murray v. Bethune, 1 Wendell 
(N. Y.) 191, 197. In re Brofer Coal & Mining Co. 4 F. (2d) 353) 
which the plaintiff may take out of court at any time without 
waiving his action for the remainder and without regard to the 
result of that action (Putnam v. Putnam, 13 Pick. 129, 131, 132. 
LeGrew v. Cooke, 1 Bos. & P. 332. Murray v. Bethune, 1 
Wendell (N. Y.) 191, 197. Higgins v. Halligan, 46 Ill. 173), so 
the payment into court to make good a tender is a payment 
to the plaintiff on account in reduction of the plaintiff’s demand 
(Cox v. Robinson, 2 Strange 1027) which the plaintiff may take 
out of court at any time without waiving his action for the re- 
mainder and without regard to the result of that action. Mann 
v. Sprout, 185 N. Y. 109s. ¢.5 L. R. A. (N.8.) 561. Gilpatrick v. 
Ricker, 82 Me. 185, 188. Tilden v. Gordon & Co. 34 Wash. 92. 
In Bacon v. Charlton, 7 Cush. 581, 585, it was said that payment 
into court to make good a tender is a payment into court under the 
common rule, and consequently within the rules of court now 
under discussion; but this, though leading to correct conclusions 
in practice, is not the customary use of the expression. 

Form of verdict. In principle, it seems that where the plaintiff 
shows a right to recover more than the money tendered and paid 
into court, the plaintiff may take out the money tendered without 
regard to the verdict, and the verdict as well as the judgment 
should be only for the excess above the money paid in (Holmes v. 
Leland, 1 Gray 625, containing dicta allowing a different practice; 
Huntington v. American Bank, 6 Pick. 340. See also Clarke v. 
Cowan, 206 Mass. 252, 258) although the money paid in will be 
combined with the verdict in determining whether the recovery is 
large enough to carry costs. Holmes v. Leland, 1 Gray 625. 
Haley v. Newport Gas Light Co. 6 R. I. 582. Contra, James v. 
Vane, 2 El. & El. 883. See also O’Connor v. Wyeth, 14 Allen 
159. The same principle is expressly applied to payments into 
court under the common rule, by Rule 42. Dakin v. Dunning, 
7 Hill (N. Y.) 30. 

If, on the other hand, the plea or answer of tender is sustained 
and it is thus determined that there is no liability in excess ot the 
tender, the verdict should be for the defendant, because the 
plaintiff can get complete payment by taking the money out ot 
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court. King v. Marrow, 130 Mass. 277. Dixon v. Clark, 5 C. B. 
(N. 8.) 365, 377, already quoted. Gilpatrick v. Ricker, 82 Me. 
185, 186. Logue v. Gillick, 1 E. D. Smith (N. Y.) 398. Syson 
v. Hieronymus, 127 Ala. 482. Birmingham P. & R. Co. y. 
Crampton & Tharpe, 39 So. 1020 (Ala.). Wheeler v. Woodward, 
66 Pa. St. 158. Compare Monroe v. Chaldeck, 78 Ill. 429. 

Practical importance of rule. The practical importance of 
payment into court under the common rule was much reduced 
by St. 1852 ec. 140, now G. L. ec. 231 §§ 74, 75, giving a defendant 
the right in all actions for money damages, whether liquidated or 
unliquidated, to file a consent “to be defaulted, and to have 
judgment rendered against him as damages for an amount therein 
specified,’ which stops the costs at the time of filing unless the 
plaintiff elects to proceed and recovers more. O’Connor v. Wyeth, 
14 Allen 159. Madden v. Brown, 97 Mass. 148. Upton v. 
Foster, 148 Mass. 592. Greenburg v. Whitney, 245 Mass. 303, 
307. The decrease in modern times in the amount of costs has 
reduced the importance in practice of both tender and payment 
into court under the common rule. 


RULE 44. 
(Applicable to civil cases.) 
CLAIMS FOR JURY TRIAL. 


A party shall be deemed to waive his right to trial 
by jury unless he files notice that he desires a jury trial 
not later than ten days after the time allowed for 
filing the answer or plea; or if an answer or plea is filed 
late by consent of parties or leave of court, not later 
than ten days after such filing; or in a case removed 
or appealed where the answer or plea was filed in the 
court below, not later than ten days after the entry of 
such case in this court; unless the court by special order 
extends the time. 


NOTE TO RULE 44. 


History. This rule is based on Common Law Rule 11 (1923), 
which can be traced back to Rule 16 (1874); and Equity Rule 30 
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(252 Mass. 609), which can be traced back to S. J. C. Equity 
Rule 36 (1905) so far as the subject matter of the present rule is 
concerned. The statute as to waiver of jury trial is G. L. ec. 
231 § 60. 

Prior to St. 1857 ¢. 267 § 1, allowing trials without jury by con- 
sent, all actions at law were tried by a jury. St. 1874 c. 248 §1 
made the waiver of jury trial automatic, upon failure to claim it 
seasonably. This is constitutional. Foster v. Morse, 132 Mass. 
354. Bailey v. Joy, 182 Mass. 356. Dennie v. Williams, 135 
Mass. 28. Alpert v. Mercury Pub. Co., 1930 A. S. 1497, s. ce. 

Mass. . A party cannot have a jury assess the damages, 
after liability is determined by hearing or default, unless he has 
claimed jury trial as required by the statute and rule. Vitrified 
W. & E. Co. v. Edwards, 135 Mass. 591. Gallagher v. Silber- 
stein, 182 Mass. 20. If he has claimed a jury, then after default 
he must move for assessment of damages by jury, or the assess- 
ment will be by the court. G. L. c. 231 §57. Gallagher v. 
Silberstein, 182 Mass. 20. Clark v. Baker, 192 Mass. 226. An 
adverse claimant in trustee process may claim jury trial. Hub- 
bard v. Lamburn, 189 Mass. 296. A plaintiff may claim jury 
trial on the back of the writ. Higgins v. Boston El. Ry. Co., 214 
Mass. 335. The record determines the question whether jury 
has been claimed. Mitchell v. Thomas, 195 Mass. 354. 

Claim of jury trial. Waiver. The time for claiming jury trial 
as of right is computed from the expiration of the right to file, or 
the subsequent filing of, an answer by which the parties are at 
issue; a later amendment of the answer does not revive the right. 
Cleverly v. O’Donnell, 156 Mass. 88. Graham v. Lord, 170 
Mass. 1, 3. The court has the right in its discretion to allow jury 
trial at any time, though not properly claimed; the right to 
“extend” the time is not limited to an extension granted before 
the right to claim jury has expired. Dolan v. Boott Cotton Mills, 
185 Mass. 576. Gouzoulas v. F. W. Stock & Sons, 223 Mass. 
537. See also Norcross v. Haskell, 251 Mass. 30. Note to 
Rule 2. A party claiming jury trial may waive it by implication, 
as by setting the case down for hearing before a master in equity 
or a judge without jury. Parker v. Nickerson, 137 Mass. 487, 
492. Dole v. Wooldredge, 142 Mass. 161, 179, 180. Walcott v. 
O’Connor, 163 Mass. 21. Stevens v. McDonald, 173 Mass. 382. 
Culbert v. Hall, 181 Mass. 24. Young v. Duncan, 218 Mass. 
346. David Feinburg Co. v. Joseph Chalfin & Co. Inc., 268 
Mass. 199. Compare Farnham v. Lenox Motor Car Co., 229 
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Mass. 478, 484 (not by reference to auditor). He may also waive 
it expressly, and in that case it now appears that the opposite 
party, who has claimed no jury, has no right to jury trial. Gra- 
ham v. Middleby, 213 Mass. 437. Gouzoulas v. F. W. Stock & 
Sons, 223 Mass. 537. Compare Clark v. Baker, 192 Mass. 226, 
228. 

Right to jury in equity. In cases within the scope of equity 
jurisdiction either in England or America at the time of the 
adoption of the constitution, there is no right to jury trial, and the 
use of a jury is discretionary. Parker v. Simpson, 180 Mass. 
334, 344 et seq. Shapira v. D’Arcy, 180 Mass. 377. Chase v. 
Proprietors of the Revere House, 232 Mass. 88, 99. Such is the 
case also where the right is one gratuitously created by the legis- 
lature against the commonwealth. Sawyer v. Commonwealth, 
182 Mass. 245. Even where the case was not of equitable cogni- 
zance under the general equity jurisdiction, but is brought from 
law into equity under some statute, the plaintiff, by coming into 
equity, accepts the incidents of equity practice and waives any 
right to jury trial. Ross v. New England M. I. Co., 120 Mass. 
113. Consol. Ordnance Co. v. Marsh, 227 Mass. 15, 22.  Ber- 
geron v. Automobile M. I. Co., 261 Mass. 409. But the de- 
fendant in such a case has a constitutional right to trial by jury, 
on issues framed, as to so much of the case as is of legal, as dis- 
tinguished from equitable, origin. Stockbridge v. Mixer, 215 
Mass. 415 (bill to reach and apply, jury issue of right as to debt). 
Cochrane v. Forbes, 265 Mass. 249, 254 (same). Upon the 
question of contempt in disobeying a decree, a statute requiring 
jury trial would be unconstitutional. Walton Lunch Co. v. Kear- 
ney, 236 Mass. 310. Compare Michaelson v. United States, 266 
U.S. 42, s. ce. 35, A. L. R. 451. 


RULE 45. 
(Applicable to equity cases.) 
JURY ISSUES. 


When an issue to be tried by a jury is asked as a 
matter of discretion but not as a matter of right in a 
suit in equity, it is expected that application will be 
made therefor within the time allowed for claiming 
jury as of right by Rule 44. 


—— 
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NOTE TO RULE 45. 


History. This is founded on Equity Rule 30 (252 Mass. 609), 
which goes back to 8. J. C. Chancery Rule 13 (1818: 14 Mass. 
469). The greater part of that rule is a survival from early 
practice, and is unnecessary in view of G. L. c. 214 § 36. 

Discretionary jury trial in equity. The few instances in equity 
in which jury trial is a constitutional right are mentioned in the 
note to Rule 44. But in any equity case the court in its dis- 
cretion may send issues to a jury. Dorr v. Tremont Natl. Bank, 
128 Mass. 349, 357, 358, discussing the forms of issues. Pappa- 
thanos v. Coakley, 263 Mass. 401, 406, setting forth the issues 
submitted. Preston v. West’s Beach Corp., 195 Mass. 482 
(same). The trial by jury upon the issues takes place in the 
county in which the case is pending. G. L. c. 214 $36. The 
judge presiding at the trial may amend or reframe the issues. 
Preston v. West’s Beach Corp., 195 Mass. 482, 495. Luce v. 
Parsons, 192 Mass. 8. Pappathanos v. Coakley, 263 Mass. 401. 
Alleged errors in the conduct of the trial must be taken up by 
exceptions under the common law practice. Witherington v. 
Eldredge, 264 Mass. 166, 172. Dorr v. Tremont Natl. Bank, 
128 Mass. 349. In Massachusetts, contrary to the rule in some 
jurisdictions, the answers of the jury upon the issues, unless set 
aside by the presiding justice in his discretion or by the full court 
for error of law, are conclusive and not merely advisory. Crocker 
v. Crocker, 188 Mass. 16, 18 et seq. Dunster v. Howard, 221 
Mass. 339. Witherington v. Eldredge, 264 Mass. 166, 172. 
Any material facts not covered by the issues remain for determin- 
ation by reference to a master or hearing before the court. Lang- 
maid v. Reed, 159 Mass. 409, 411. Dudley v. Dudley, 176 
Mass. 34. Clark v. Roberts, 206 Mass. 235. Owen Tire Co. v. 
Natl. T. & R. Co., 242 Mass. 375, 378, s. c. 244 Mass. 522. 

Review of discretion as to jury in equity. Since an appeal in 
equity takes up questions of discretion (Note to Rule 76), the 
discretionary granting or refusal of jury issues may be reviewed 
on appeal. Harris v. Mackintosh, 133 Mass. 228, 231. Powers 
v. Raymond, 137 Mass. 483, 486. Merchants’ Natl. Bank v. 
Moulton, 143 Mass. 543. Culbert v. Hall, 181 Mass. 24. Perry 
v. Pye, 215 Mass. 403, 410. There is more reason for jury trial 
where the case involves some basic right of a legal, as distinguished 
from equitable, nature. Merchants’ Natl. Bank v. Moulton, 
143 Mass. 543. Parker v. Simpson, 180 Mass. 334, 335, 360. 
But it has been said that jury issues are properly denied unless the 
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issue of fact could be “more satisfactorily tried by a jury than by 
the court.””’ Ross v. New England Ins. Co., 120 Mass. 113, 117. 
Atlanta Mills v. Mason, 120 Mass. 244, 246. Culbert v. Hall, 
181 Mass. 24. Shapira v. D’Arcy, 180 Mass. 377, 379. See 
also Lascelles v. Clark, 204 Mass. 362, 377. Ginn v. Almy, 212 
Mass. 486, 495. McCarthy v. Waltham Co-op. Bank, 234 Mass, 
512. Bolton v. Van Heusen, 249 Mass. 503, 506. An issue once 
framed may be discharged in the discretion of the court. Shapira 
v. D’Arcy, 180 Mass. 377. 
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GENERAL PROVISIONS FOR TRIALS 
AND HEARINGS. 


RULE 46. 
(Applicable to all cases.) 
MOTIONS AND INTERLOCUTORY MATTERS. 


A motion must be in writing and filed before being 
heard or placed upon a list for hearing, unless otherwise 
ordered by the court. 

The court need not hear any motion, or opposition 
thereto, grounded on facts, unless the facts are verified 
by affidavit, or are apparent upon the record and files, 
or are agreed and stated in writing signed by the 
attorneys for the parties interested. 

The court may require the filing of a brief, in such 
form and within such time as it may direct, as a con- 
dition precedent to being heard on a motion or inter- 
locutory matter, or on the entry of judgment or decree 
upon an auditor’s or master’s report. 


NOTE TO RULE 46. 


History. The first paragraph of this rule is based upon Standing 
Order 3 relative to business without jury in Suffolk County, 
adopted January 14, 1928, to take effect February 1, 1928. The 
second paragraph was substantially included in Common Law 
Rule 23 (1923) and 8. J. C. Common Law Rule 11 (252 Mass. 
592). It may be traced back to Rule 18 (1860) and S. J. C. 
Rule 16 (1820: 16 Mass. 376). The third paragraph is new, 
and states a practice adopted in the first session without jury in 
Suffolk in recent times. 

The word “affidavit” imports a written statement verified by 
oath. 

Various applications of rule. This rule has no application to 
petitions to vacate judgments, though affidavits thereto are 
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proper. Magee v. Flynn, 245 Mass. 128. As to affidavits to 
petition for leave to file bill of review, see Mackay v. Brock, 245 
Mass. 131. 

The verification by affidavit is a condition precedent to the 
right of the moving party to be heard upon his motion, and in the 
absence of affidavit the motion may be overruled without hearing. 
Borley v. Allison, 181 Mass. 246. Oliver Ditson Co. v. Testa, 
216 Mass. 123, 125. Koch, petr. 225 Mass. 148. 

While the affidavit of the witness who knows the facts should be 
obtained if possible, an affidavit founded on hearsay may be re- 
ceived if an affidavit from the witness cannot be obtained. Soebel 
v. Boston Elevated Railway Co., 197 Mass. 46. Com. v. Sacco, 
255 Mass. 369, 449, 450. 

Verification by affidavit has been made in motions for new 
trials based on the misconduct or disqualification of jurors (Borley 
v. Allison, 181 Mass. 246. Manning v. Boston Elevated Railway 
Co., 187 Mass. 496. Com. v. Sacco, 255 Mass. 369, 450), motions 
for new trials based on newly discovered evidence (Soebel v. 
Boston Elevated Railway Co., 197 Mass. 46. Sherman v. Colling- 
wood, 221 Mass. 8, 13. Feldman v. Feldman, 230 Mass. 330. 
Com. v. Sacco, 255 Mass. 369, 451, 457 et seq. Com. v. Marrelli, 
266 Mass. 113), motions to recommit to an auditor or master for 
reasons not appearing in the report (Lunn and Sweet Co. v. 
Wolfman, 268 Mass. 345. Narragansett Amusement Co. v. 
Riverside Park Amusement Co., 260 Mass. 265, 275. Koch, 
petr. 225 Mass. 148), motions to dismiss exceptions or appeals 
under the law prior to St. 1929 ce. 265, for want of diligence on the 
facts (Barrell v. Globe Newspaper Co., 268 Mass. 99. Lanza 
v. Leveroni, 266 Mass. 563. Samuel v. Page-Storms Drop Forge 
Co., 243 Mass. 133) and motions to remove default (Irwin v. 
Worcester Paper Box Co., 246 Mass. 453, 458). 

An affidavit is not required in the ordinary motion to set aside 
a verdict on the usual grounds, for such a motion is not “grounded 
on facts.” Carver-Beaver Yarn Co. v. Wolfson, 249 Mass. 
257, 259. 

Notwithstanding the intimation to the contrary in Borley v. 
Allison, 181 Mass. 246, 250, an affidavit is not only a condition 
precedent to the right to present a motion falling within the rule, 
but also evidence at the hearing. In Scott v. Bevilacqua, 226 
Mass. 554, 559, the court said, ‘“The judge had the right to hear 
the motion * * * on testimony given by witnesses, on affidavits 
or on both.”’ See also Lanza v. Leveroni, 266 Mass. 563. Com. 
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y. Marrelli, 266 Mass. 113. Irwin v. Worcester Paper Box Co., 
246 Mass. 453, 458. Manning v. Boston Elevated Railway Co., 
187 Mass. 496, 498. Day v. McClellan, 236 Mass. 330. In 
Soebel v. Boston Elevated Railway Co., 197 Mass. 46, hearsay 
affidavits as to newly discovered evidence were treated as evidence 
at the hearing upon the granting of a new trial. 

But the affidavit is not evidence upon any hearing other than 
the hearing on the motion. Irwin v. Worcester Paper Box Co., 
246 Mass. 453, 458. Browne v. Fairhall, 218 Mass. 495. 

The court, in dealing with a motion, is not bound to believe even 
an undisputed affidavit, any more than the undisputed testimony 
of a witness. Com. v. Crapo, 212 Mass. 209. Com. v. Marino, 
254 Mass. 533. Com. v. Sacco, 255 Mass. 369, 449, 450. 

While compliance with the rule, by affidavit or written agree- 
ment as to facts outside the record, is a condition precedent to 
the right to have a motion heard, at the hearing the court may 
accept in lieu of evidence the concessions of attorneys, or state- 
ments made by them at the hearing and not disputed. Boucher 
v. Hamilton Manuf. Co., 259 Mass. 259, 267. Mellet v. Swan, 
1929 A. 8. 2137s. ¢. Mass. . Hooker v. Porter, 1930 A. 8. 
2277 s. c. Mass. 

Judicial action upon a motion should be shown by the attesta- 
tion of the clerk, or the full signature of the judge, not by initials 
only. Volpe v. Sensatini, 249 Mass. 132. 


RULE 47. 


(Applicable to civil cases.) 
INTERLOCUTORY HEARINGS, GENERAL PROVISION. 


The court reserves the right, at its discretion, not- 
withstanding anything contained in these rules, to hear 
motions and other interlocutory matters, in open court 
or in chambers, at such time and upon such notice, if 
notice is required, and such proof of notice, as it may 
see fit. 


NOTE TO RULE 47. 


History. This rule is substantially the same as the last sentence 
of Common Law Rule 23 (1923) as amended January 12, 1929, 
to take effect February 1, 1929. The supreme judicial court 
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appears to have no such rule. The rule can be traced back to 
Rule 44 (1860). See Worster v. Yeaton, 198 Mass. 335. G. L. 
ce. 231 § 71. 

Ex parte action. Some subordinate matters in the course of 
legal proceedings may be acted on ex parte, without notice. 
Hellier v. Loring, 242 Mass. 251 (mentioning temporary restrain- 
ing orders and extensions of time for filing and allowance of 
exceptions). Savage v. Welch, 246 Mass. 170, 184 (amendment 
of declaration to meet issue already fully tried). Burgess vy. 
Mayor of Brockton, 235 Mass. 95, 100. Kennedy v. Hub Manuf. 
Co., 221 Mass. 136, 139. 

In Norcross v. Haskell, 251 Mass. 30, where one order set forth 
that it was made after hearing, the absence of such a statement in 
another contemporaneous order was held to show that no hearing 
had been had. It is believed that this case rests upon its peculiar 
facts, and that ordinarily an order of the court implies that all 
necessary hearing has been had. See also Com. v. Marrelli, 266 
Mass. 113. 

Chambers. The word “in chambers” include any place, within 
or without a court house, not in open court, in which the court 
or a justice may act. In re Neagle, 39 Fed. 833, 855, 856 s. ¢. 135 
U.S. 1,55 et seq. Von Schmidt v. Widber, 99 Cal. 511. Winslow 
v. Nayson, 113 Mass. 411. Thorworth v. Blanchard, 87 Vt. 38. 
Compare Com. v. McLaughlin, 122 Mass. 449, 454. See also 
United States v. Ginsberg, 243 U.S. 472. Cotting v. Boston, 201 
Mass. 97, 101. 

Agreement as substitute for action of court at law. G. L. c. 231 
§ 72, which does not apply to equity cases, provides as follows:— 
“Parties may make agreements relative to amendments and the 
time of filing papers,which shall be equivalent to an order of the 
court to the same effect. Any order mentioned in the preceding 
section may be entered by consent signed by the parties or their 
attorneys; but no agreement of attorneys relative to an action or 
‘ proceeding shall be valid unless in writing * * *.” The “pre- 
ceding section” (§71) refers to “orders allowing amendments 
before trial, or allowing a supplemental declaration, answer or 
replication, or enlarging time, or any other interlocutory order 
necessary to prepare the case for trial.”” This statute makes it 
unnecessary in many cases to bring motions before the court. 
It is not clear that consent to the “filing” of an amendment is 
consent to the allowance of it. Regan v. Keyes, 204 Mass. 294, 
295. The provision requiring agreements of attorneys to be in 
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writing applies only to agreements in the course of an action or 
proceeding (See v. Downey, 256 Mass. 47, 52. Palmer v. Lavers, 
218 Mass. 286, 291), is intended to prevent unseemly disputes 
(Nye v. Old Colony Railroad Co., 124 Mass. 241), and does not 
impair oral agreements made in open court and acted upon by 
the court. Savage v. Blanchard, 148 Mass. 348. 


RULE 48. 
(Applicable to all cases.) 


PEREMPTORY CHALLENGES OF JURORS. 


The procedure in the matter of peremptory chal- 
lenges of jurors, except in an indictment for a crime 
punishable by death or imprisonment for life, shall be 
as follows, unless specially otherwise ordered in a par- 
ticular case. The jurors shall first be called until the 
full number is obtained. If any examination on oath 
of the jurors is required, it shall be made, and any 
challenge for cause shall be acted on, and if any jurors 
shall be excused others shall be called to take their 
places. When it has been determined that all the 
jurors stand indifferent in the case, the plaintiff shall 
at one time exercise his right of peremptory challenge 
as to such jurors, and after others have been called to 
take the places of those challenged, and it has been 
determined that they stand indifferent in the case, 
shall at one time exercise his right of challenge of such 
others, and so on until he has exhausted his right of 
peremptory challenge or has ceased to challenge. The 
defendant shall then exercise his right in the same 
manner. The plaintiff, if his right of peremptory 
challenge has not been exhausted, shall then again 
exercise his right in the same manner, but only as to 
jurors whom he has not already had opportunity to 
challenge; and the parties shall likewise exercise the 
right in turn, until the right of peremptory challenge 
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shall be exhausted or the parties shall cease to challenge. 
No other challenging, except for cause shown, shall be 
allowed. The word plaintiff in this rule shall include 
the commonwealth in a criminal case. 


NOTE TO RULE 48. 


This is a redraft of Common Law Rule 38 (1923), which origin- 
ated in Common Law Rule 39 (1915). 

The right of peremptory challenge is defined in G. L. ec. 234 § 29, 
as amended by St. 1926 ec. 192. 

In capital cases the statute provides that the clerk shall ‘draw 
the ballots in succession from said box, and the twelve persons 
whose names are upon the ballots first drawn and who are not 
excused or otherwise set aside, shall be sworn as the jury for the 
trial of the case.” G. L. ec. 234 § 26. Formerly the court often 
directed that peremptory challenges must be made before any 
examination of the jurors (Com. v. McElhaney, 111 Mass. 439); 
but by St. 1873 ¢. 317, now G. L. c. 234 § 29 as amended by St. 
1926 c. 192, it was provided that peremptory challenges “may be 
made after the determination that a person called to serve as a 
juror stands indifferent in the case.” No rule or law governs the 
details of procedure, which are subject to the direction of the 
presiding justice. Com. v. Piper, 120 Mass. 185. Com. v. White, 
208 Mass. 202, 207. The usual practice in all murder cases is as 
follows:—When a juror is called, he is asked the statutory ques- 
tions (G. L. e. 234 § 28. G. L. ce. 278 §3. Com. v. Webster, 5 
Cush. 295. Neal v. United States, 22 F. (2d) 52) and any others 
that the court thinks proper (Com. v. Spencer, 212 Mass. 438, 
445, 446. Com. v. Cero, 264 Mass. 264, 269-271), and either 
party may offer evidence of disqualification (G. L. c. 234 § 28); 
after which, if the court finds that the juror stands indifferent in 
the case, the commonwealth and then the defendant are given 
opportunity to exercise the right of peremptory challenge unless 
the right has already been exhausted. G. L. ce. 234, § 29, as 
amended by St. 1926 c. 192. If the juror is not challenged, he is 
sworn, and takes his seat. Then another juror is called, and the 
same process ensues. 

In cases, criminal and civil, other than capital cases, the statute 
provides that the clerk shall draw the ballots out “in succession 
until the names of twelve are drawn who appear and are not 
excused or set aside.” G. L. c. 234 §25. Statutory questions 
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relative to relationship, interest and prejudice must be asked if 
either party moves for them (G. L. ¢. 234 § 28), and the court 
may ask other questions (Com. v. Thompson, 159 Mass. 56, 58. 
Com. v. Warner, 173 Mass. 541, 546) and either party may offer 
evidence of disqualification (G. L. ec. 234 § 28); after which, if the 
court finds that the juror stands indifferent in the case, the right 
of peremptory challenge may be exercised. G. L. c. 234 § 29, as 
amended by St. 1926 ¢. 192. In the absence of rule, peremptory 
challenges were usually allowed, in criminal cases other than 
murder cases, until the jury were sworn, and in civil cases until the 
trial began. Sackett v. Ruder, 152 Mass. 397, 401. But the 
details of the procedure were always subject to the direction of the 
presiding justice, and remain so under the rule. Com. v. White, 
208 Mass. 202, 207, 208. 

Where, by reason of the penalty being imprisonment for life, 
or by reason of a multiplicity of criminal defendants or distinct 
parties in civil cases (Stone v. Segur, 11 Allen 568. Matthews v. 
N. Y. Cent. & H. R. Railroad Co., 231 Mass. 10, 16. Com. v. 
Walsh, 124 Mass. 32, 38), or a multiplicity of cases tried together 
(Cornell-Andrews Co. v. Boston & Providence Railroad Corp., 
202 Mass. 585, 595. Com. v. Seeley, 167 Mass. 163), many 
challenges exist, an order specially adopting in any criminal or 
civil case the usual practice in capital cases will aid in the speedy 
and orderly selection of a jury. 

The allowance of too many challenges is usually harmless 
error, for the result is merely that one qualified juror sits in place of 
another. Cassidy v. Commonwealth, 173 Mass. 533, 534. Com- 
pare Searle v. Roman Catholic Bishop, 203 Mass. 493. Com. v. 
Coreoran, 252 Mass. 465, 491. 

A party who has failed to challenge a juror is not entitled as of 
right to a new trial upon discovery of his disqualification. Com. 
v. Wong Chung, 186 Mass. 231. See also Thomajanian v. 
Odabshian, 1930 A. S. 1461, s. e. Mass. 


RULE 49. 
(Applicable to all cases.) 
OPENINGS. 


The opening statement shall be limited to fifteen 
minutes, unless the court for cause shown shall extend 
the time. 
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The court in its discretion may permit or require a 
defendant to make an opening statement of his de- 
fence before any evidence is introduced. 


NOTE TO RULE 49. 


This is founded upon Common Law Rule 39 (1923). The first 
paragraph goes back to Common Law Rule 50 (1906) and the 
second paragraph to Common Law Rule 40 (1915). 

“The proper function of an opening is to outline in a general 
way the nature of the case which the counsel expects to be able 
to prove or support by evidence. He should not be allowed to 
state facts which are irrelevant or for any reason plainly incom- 
petent.” Posell v. Herscovitz, 237 Mass. 513. 


RULE 50. 
(Applicable to all cases.) 


ARGUMENTS. 


In trials of cases upon the special jury trial list in 
Suffolk, and of civil cases appealed or removed in any 
county, the arguments shall be limited to twenty 
minutes on each side, and in trials of other cases the 
arguments shall be limited to forty minutes on each 
side; but the court may reduce or extend the time. 


NOTE TO RULE 50. 


This rule is founded upon Common Law Rule 43 (1923), and 
S. J. C. Common Law Rule 26 (252 Mass. 598). These go back 
to itule 45 (1860) and 8S. J. C. Common Law Rule 31 (1860: 14 
Gray 349). 


RULE 51. 
(Applicable to all cases.) 
EXAMINATION OF WITNESSES 


Unless otherwise permitted by the court, the exami- 
nation and cross-examination of each witness shall be 
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conducted by one counsel only for each party, and the 
counsel shall stand while so examining or cross-exam- 
ining. 

NOTE TO RULE 5l. 


This is the same as Common Law Rule 41 (1923), which goes 
back to Rule 46 (1860). 

See Johnson v. Shaw, 204 Mass. 165. Wigmore, Evidence 
§ 783. 

While the witness, by the traditional practice in Massachusetts, 
usually stands, any desire by the witness to sit should be satisfied, 
especially when he is old or infirm or likely to be on the stand a 
considerable time. 


RULE 52. 
(Applicable to civil cases at law.) 
VERDICTS. 


The general form of verdicts shall be as follows; if 
for the plaintiff, “The jury find for the plaintiff, and 
assess damages in the sum of ”: if for 
the defendant, ‘The jury find for the defendant’; 
unless the court in particular cases otherwise orders. 


NOTE TO RULE 52. 


History. This is the same as Common Law Rule 46 (1923), 
which originated in Rule 30 (1860), and 8. J. C. Common Law 
Rule 35 (1860: 14 Gray 350). 

A variation from the prescribed form, by the omission of the 
words “‘and assess damages,” is immaterial. A verdict for the 
plaintiff presumptively is a verdict against all defendants. Miller 
v. Morgan, 143 Mass. 25. 

Interest. Interest, when allowed, should be computed by the 
jury and stated in dollars and cents in the verdict, or according 
to the more common practice should be computed by the jury and 
included in the debt or damages. Minot v. Boston, 201 Mass. 10. 
Fondi v. Boston Mutual Life Ins. Co., 224 Mass. 6. See H. D. 
Foss & Co. Inc. v. Whidden, 254 Mass. 146, 151, 152. A contrary 
practice in death cases, whereby interest was added by the clerk 
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(Nugent v. Boston Consolidated Gas Co., 238 Mass. 221, 238), 
no longer exists, and in such cases the interest is included in the 
verdict. G. L. ¢. 229 §11. Fidelity & Casualty Co. v. Huse & 
Carleton Inc., 1930 A. 8. 1723, s. e. Mass. . Landry vy. 
Gomes, 1930 A. S. 2065 s. c. Mass. . From the date of 
the verdict to the date of judgment the clerk computes and adds 
interest in entering judgment. G. L. c. 235 § 8. 

Full damages, one satisfaction, against a number of defendants. 
Where joint or concurrent tortfeasors are sued in one action 
(Feneff v. Boston & Maine Railroad, 196 Mass. 575. Kenney v. 
Habich, 137 Mass. 421. Fuller v. Chamberlain, 11 Met. 503) 
or in several actions tried together (Corey v. Havener, 182 Mass. 
250. Birch v. Boston & Maine Railroad, 259 Mass. 528, 533. 
Proctor v. Dillon, 235 Mass. 538, 549. Ryan v. Annelin, 228 
Mass. 591) the jury must award full damages in the same sum 
against all found liable although there can be but one satisfaction. 
But in death cases, since the damages are assessed according to 
the degree of individual culpability, joint or concurrent tort- 
feasors cannot be joined in one action (Brown v. Thayer, 212 
Mass. 392) and in separate actions against several the damages 
will be different, although satisfaction to the amount of $10,000 
only will be allowed. Nugent v. Boston Consolidated Gas Co., 
238 Mass. 221. 

Dogs. In an action under G. L. ec. 140 § 155, for double damages 
for injuries by dogs, the verdict is usually taken for double dam- 
ages, but may be taken for single damages and then doubled. 
Pressey v. Wirth, 3 Allen 191. 

Set-off. Where there is a declaration in set-off, separate findings 
are made on the declaration and the declaration in set-off, either 
in one verdict or in two verdicts, after which judgment is entered 
for the balance. G. L. ec. 232 §11. Priscilla Publishing Co. v. 
Cream of Wheat Co., 248 Mass. 68. Shields v. Nathans, 268 
Mass. 360. Woodworth v. Fuller, 230 Mass. 160, s. ec. 235 Mass. 
443. Compare Holmes v. Leland, 1 Gray 625, 627. In such a 
case, both parties are actors. Hartford v. Cooperative M. H. 
Co., 130 Mass. 447, and cases cited. 

Recoupment. Where a defendant claims in recoupment, and 
also makes the same injury the basis of a cross action, any deduc- 
tion or damage awarded him is first applied in recoupment, and 
if it is not more than enough to cancel the cause of action against 
him, he cannot recover upon his cross action. Cook v. Castner, 
9 Cush. 266, 277, 278. Star Glass Co. v. Morey, 108 Mass. 570, 
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573. Learned v. Hamburger, 245 Mass. 461, 473. But the 
court may require an election before the case goes to the jury. 
Mark v. Stuart-Howland Co., 226 Mass. 35, 43. 

Tender. Where there is a plea of tender, and money brought 
into court, in a sum less than the plaintiff demands, the proper 
form of verdict is discussed in the note to Rules 42 and 43. 

Mill acts. A form of verdict in a case under the mill acts is 
shown in Pajak v. Chicopee Manuf. Co., 246 Mass. 439. 

Eminent domain. In cases of assessment of damages for takings 
for highway purposes, the following form of verdict under G. L. ec. 
79 §$3, 12, 37 has sometimes been used:—‘‘The jury having 
assessed the damages of the petitioner resulting from the taking 
set forth in the petition, and having computed interest upon such 
damages at the rate of four per cent per annum from the date 
when the way was entered upon for the purpose of constructing 
the same to the date of the verdict, do award and assess the total 
damages to the petitioner, including such interest, in the sum of 
7 OR ee eee ” See Minot v. Boston, 201 Mass. 10. Im- 
bescheid v. Old Colony Railroad Co., 171 Mass. 209. First 
Baptist Society v. Fall River, 119 Mass. 95. Mitchell v. Boston, 
215 Mass. 150. 

Questions to jury. When a verdict is returned, the judge in his 
discretion may put questions to the jury as to the grounds upon 
which they have found their verdict; and the answers of the fore- 
man (Burke v. Hodge, 211 Mass. 156), assented to by his fellows, 
may be made part of the record, and will have the effect of special 
findings. Often the answers will render immaterial exceptions 
relating to some branch of the case. Such answers are commonly 
made without arguments or instructions directed particularly to 
the form of the questions. In some cases, however, the questions 
are submitted to the jury in writing before they are sent out, 
with directions to bring in answers as well as a general verdict. 
Spurr v. Shelburne, 131 Mass. 429. Burke v. Hodge, 211 Mass. 
156. Cotter, petr. 237 Mass. 68. Walsh v. Adams, 245 Mass. 1. 
Warren v. Boston National Bank, 252 Mass. 523, 529. Tucker 
v. Haverhill Electric Co., 262 Mass. 81. Moskow v. Burke, 266 
Mass. 286. Guinan v. Famous Players-Lasky Corp., 267 Mass. 
501. The asking or submission of questions is discretionary; 
neither party has a right to it. Viaux v. John T. Scully Founda- 
tion Co., 247 Mass. 296, 301. Hanneman v. I. Shlivek & Sons, 
Inc., 235 Mass. 317, 320. In still other cases, the jury are sent 
out to answer questions submitted, and not to report a verdict; 
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and when the jury report their answers the judge may direct a 
verdict thereon, or give further instruction upon matters remaining 
undetermined. G. L. c. 231 § 124. Albright v. Sherer, 223 Mass. 
39. Coles v. Boston & Maine Railroad, 223 Mass. 408. Fitz- 
gerald v. Young, 225 Mass. 116. Stryker v. Stone, Timlow & 
Co. Inc., 227 Mass. 253. Hurnanen v. Nicksa, 228 Mass. 346. 
Hill v. Reece Buttonhole Machine Co., 229 Mass. 544. Mat- 
thews v. N. Y. C. & H. R. Railroad Co., 231 Mass. 10. Cotter, 
petr. 237 Mass. 68. Crowe v. Boston & Maine Railroad, 242 
Mass. 389. Stebbins v. North Adams Trust Co., 243 Mass. 69. 
Inconsistency between answers, or between answers and verdict, 
must be removed before all may stand. Reilly v. Boston Elevated 
Ry. Co., 206 Mass. 53. Randall v. Peerless Motor Car Co., 212 
Mass. 352, 386-390, and cases cited. Hill v. Reece Buttonhole 
Machine Co., 229 Mass. 544. The findings fall with the verdict 
when the verdict is set aside. Welsh v. Milton Water Co., 200 
Mass. 409. Compare Edwards v. Willey, 218 Mass. 363, 367. 

Power to direct verdict continues until verdict recorded. After a 
verdict has been returned, but before it has been accepted or 
affirmed, and recorded, the judge may direct a contrary verdict 
(Smith v. Lincoln, 198 Mass. 388, 391. Byrne v. Boston Elevated 
Ry. Co., 198 Mass. 444, 451. James v. Boston Elevated Ry. Co., 
213 Mass. 424, 426-7. White v. Sharpe, 219 Mass. 393. Fla- 
herty v. Boston Elevated Railway Co., 235 Mass. 422. Traverse 
v. Wing, 256 Mass. 320, 323) or a verdict in a different form, 
correcting a clerical error of the jury (Whitney v. Common- 
wealth, 190 Mass. 531, 540. Fondi v. Boston Mutual Life Ins. 
Co., 224 Mass. 6. Com. v. Clifford, 254 Mass. 390, 392. Shields 
v. Nathans, 268 Mass. 360); or the judge may send the jury out 
to complete or correct their verdict, after deliberation, although 
they had separated after agreeing on the imperfect verdict re- 
turned. Charles v. Boston Elevated Ry. Co., 230 Mass. 536. 
Burke v. Hodge, 211 Mass. 156. Porret v. New York, 252 N. Y. 
208. Dziegiel v. Westford, 1931 A. 8. 343 s. ec. Mass. 

Sealed verdicts. In civil cases, and in criminal cases other than 
capital, a jury may be allowed to separate after sealing their 
verdict. For the differences in theory and practice between 
civil and criminal cases with respect to the return of a sealed 
verdict, see Com. v. Carrington, 116 Mass. 37. Com. v. Tobin, 
125 Mass. 203. Com. v. Costello, 128 Mass. 88. Com. v. 
Walsh, 132 Mass. 8. Com. v. Slattery, 147 Mass. 423. Reilly 
v. Boston Elevated Ry. Co., 206 Mass. 53. The jury may law- 
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fully agree on a verdict after the hour at which the officer was 
directed to discharge them, unless he has in fact discharged them. 
Hansen v. Ludlow Manuf. Co., 167 Mass. 112. Com. v. Town- 
send, 5 Allen 216. See also Dixon v. A. J. Cunningham Co., 
257 Mass. 63. 

Reserved leave. In recent years, the practice has grown up 
under G. L. ec. 231 § 120, of taking a verdict with leave reserved by 
the judge to enter a different verdict if upon questions of law 
saved the court shall decide that a different verdict is required. 
This practice enables the court (1) to take the chance that the 
jury will render the questions of law immaterial by their verdict, 
(2) to settle the questions of fact as to liability, and to assess the 
damages, so that the need of a future trial is unlikely, (3) to gain 
time for consideration of the questions of law, and (4) to rule 
either way, in accordance with its matured judgment, with the 
likelihood that final judgment will follow upon the decision of 
the appellate court, under G. L. c. 231 §§ 122-124. Barber v. 
Rathvon, 250 Mass. 479, 483. Compare Jordan v. Velozo, 266 
Mass. 76. It seems that taking a verdict with reserved leave 
presupposes the existence of questions of law properly saved, or at 
least reserved for report. Buono v. Cody, 251 Mass. 286. Shee- 
han v. Strong, 257 Mass. 525. Compare Moore v. Amesbury, 
268 Mass. 461. In some earlier cases the superior court ordered 
a different verdict by the jury under the reserved leave (McCarthy 
v. Parker, 243 Mass. 465); but the correct practice is for the court 
to enter the different verdict without further action by the jury, 
upon which it becomes the verdict “of the jury by their consent.’ 
Goetze v. Dominick, 246 Mass. 310. A good form for leave 
reserved is shown in Buono v. Cody, 251 Mass. 286, 288. See 
also Goetze v. Dominick, 246 Mass. 310, 311. The state practice 
in this respect is adopted in the federal courts in this district. 
Northern Railway Co. v. Page, 274 U. S. 65. The supreme 
judicial court willl decide the law question arising upon entering 
a different verdict under leave reserved (Conley v. Rosenfield, 
1930 A. S. 1133, s. e¢. Mass. . Finkelstein v. Sneierson, 
1930 A. S. 2319s. ec. Mass. ) or the refusal to do so (Moore 
v. Amesbury, 268 Mass. 461; DuBois v. Powdrell, 1930 A. S. 


1041, s. ec. Mass. . Newton v. Worcester Consol. St. Ry. 
Co. 1930 A. S. 2379 s. ec. Mass. ), although a motion for 


a new trial is pending (Mitsakos v. Morrill, 237 Mass. 29) but not 
after a new trial has been granted. Nagle v. Driver, 256 Mass. 
537. ; 
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RULE 53. 
(Applicable to civil cases at law.) 
APPLICATION OF VERDICT TO COUNTS. 


After a general verdict on a declaration containing 
several counts, the plaintiff may, on motion, have 
leave to amend the verdict, and enter it on any count 
on which the evidence by law would, at the trial, have 
entitled him to recover, and to strike from his declar- 
ation any defective counts. 


NOTE TO RULE 53. 


History. This is substantially the same as Common Law Rule 
47 (1923). It goes back to Rule 31 (1860). Before that, the 
court of common pleas had a similar rule. Coffing v. Dodge, 
169 Mass. 459, 461. 

Error in pleading fatal at common law. Statutory reforms. This 
rule goes back to a state of the law in which the pleadings were 
considered so important that an error in the declaration or indict- 
ment would vitiate the verdict or even the judgment, though never 
raised at an earlier stage of the case. For a somewhat similar 
doctrine in equity, see note to Rule 28. There was, it is true, a 
common law doctrine that amendable defects, not raised before 
verdict, may be cured by the verdict, where proof of all necessary 
facts must have been made in order to reach the verdict; but that 
doctrine did not apply where judgment was based on default, 
nor where the defect was in the plaintiff’s title or right rather than 
in the statement of it. Smith v. Cleveland, 6 Met. 332. Spear 
v. Bicknell, 5 Mass. 125. Moor v. Boswell, 5 Mass. 306. Chitty 
on Pleading, *705 et seq. There was also a statutory correction 
of certain informalities in pleading, after verdict, by the statutes 
of jeofails. Chitty on Pleading, *715 et seq. Scott, Fundamen- 
tals of Procedure, 143. 

But in general it was true, that the failure to state a case was 
open after verdict, on motion in arrest of judgment (Carlisle v. 
Weston, 1 Met. 26. Brown v. Webber, 6 Cush. 560, 570, 571. 
Williams v. Hingham & Quincy Bridge & Turnpike Corp., 4 Pick. 
341, 345) or writ of error. Kingsley v. Bill, 9 Mass. 198. Dryden 
v. Dryden, 9 Pick. 546. In criminal cases it was unusual to take 
points of pleading before verdict; the regular practice was to wait, 
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and raise them in arrest of judgment. Com. v. McGovern, 10 
Allen 193. Com. v. Bean, 14 Gray 52, 54. 

By St. 1851 ¢. 233 § 32 and St. 1852 c. 312 § 22, now G. L. e. 231 
§ 136, “‘a judgment shall not be arrested for a cause existing before 
the verdict or finding, unless such cause affects the jurisdiction of 
the court.’’ Under this statute questions of pleading are closed 
after verdict. McManus v. Thing, 208 Mass. 55. Dean v. Ross, 
178 Mass. 397, 400. See also Pizer v. Hunt, 253 Mass. 321, 330. 
As was said in Oliver v. Colonial Gold Co., 11 Allen 283, 285, 
“Allegations are made that the parties may have notice; but if 
both parties were content to act upon what they had, why should 
either be allowed to complain afterwards?” This accords with the 
modern view that “parties may try a case, if they will, without 
reference to the pleadings.”” Henderson v. Henderson, 247 N. Y. 
428, 433. 

Likewise on the criminal side it was provided by St. 1864 ec. 
250 § 3, now G. L. ec. 278 § 34, that “no motion in arrest of judg- 
ment shall be allowed for a cause existing before verdict, unless it 
affects the jurisdiction of the court.’ This also closes questions of 
pleading not raised until after verdict (Com. v. Monahan, 170 
Mass. 460), unless there is a total failure to state any known 
crime, which is held to be jurisdictional. Com. v. Andler, 247 
Mass. 580. The statute applies where the facts are settled by 
plea (Com. v. Chiovaro, 129 Mass. 489) or default (Com. v. 
Swain, 160 Mass. 354. Com. v. Drohan, 210 Mass. 445, 447) 
as well as where there is a verdict of the jury. See also G. L. c. 
278 § 17; Com. v. Lombardo, 1930 A. 8. 725, s. ¢. Mass. 

Furthermore, by St. 1851 c. 233 § 114 and St. 1852 ce. 312 § 77, 
now G. L. ec. 250 § 4, it was provided as follows:—‘A judgment 
in a civil action shall not be reversed on a writ of error * * * 
because the judgment is not in conformity with the pleadings, if 
it is in conformity with the verdict; nor for any error of law if the 
defendant appeared and a verdict was rendered, unless it occurred 
after verdict. This section shall not prevent either party from 
assigning an error affecting the jurisdiction of the court.’’ This 
statute has no application to judgments rendered on default, 
and such judgments may be reversed on writ of error unless the 
declaration substantially sets out a cause of action. Hollis v. 
Richardson, 13 Gray 392. Stults v. Silva, 119 Mass. 137, 139. 
Cragin v. Lovell, 109 U. S. 194, 199. Mullaly v. Holden, 123 
Mass. 583. G. L. c. 231 § 49. . 

Even under the law as it existed before these statutory changes, 
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a defect in pleading in one of several counts of an indictment was 
not necessarily fatal, although the verdict was general. 

Criminal cases. Where different offences are charged in dif- 
ferent counts of an indictment (Com. v. Slavski, 245 Mass. 405, 
411) the jury must consider each count separately, and can bring 
in a general verdict of guilty only in case they find the defendant 
guilty on each count; and presumptively a general verdict of 
guilty means guilty on each count. Com. v. Carey, 103 Mass. 
214. Benson v. Commonwealth, 158 Mass. 164, 166. Com. 
v. Nichols, 134 Mass. 531. Ballew v. United States, 160 U. S. 
187, 197, 203. See also Com. v. Holmes, 137 Mass. 248. Logic- 
ally, therefore, any defect in the indictment as to one count, no 
matter when it is raised, or any error in dealing with one count, is 
immaterial, where the sentence may be wholly rested upon 
another count or counts. Josslyn v. Commonwealth, 6 Met. 
236. Com. v. Dyer, 243 Mass. 472, 509. Brooks v. United 
States, 267 U. S. 432, 441. United States v. Trenton Potteries 
Co., 273 U. 8. 392, 402. The court has power in its discretion to 
compel the prosecution to elect between counts. Com. v. Sullivan, 
104 Mass. 552. Com. v. Coyne, 207 Mass. 21 (an interesting 
case). Com. v. Selesnick, 1930 A. S. 1649, s. e. Mass. 
While a defendant may be sentenced on conviction on one count, 
although other counts remain undetermined, there can be but one 
sentence under one indictment, just as there can be but one 
judgment in a civil case at common law. Com. v. Foster, 122 
Mass. 317. Selvester v. United States, 170 U. 8. 262. Com. v. 
Leach, 160 Mass. 542. Com. v. Hackett, 170 Mass. 194. New 
York Trust Co. v. Brewster, 241 Mass. 155, 163. But where the 
counts are inconsistent, and the conviction on one necessarily 
requires an acquittal on another, a conviction on both by general 
verdict or otherwise will not sustain a sentence, and a motion in 
arrest of judgment will lie, even today. Com. v. Haskins, 128 
Mass. 60. See also Com. v. Lowrey, 158 Mass. 185, s. c. 159 
Mass. 62. Com. v. Holmes, 165 Mass. 457. Com. v. Boston & 
Maine Railroad, 133 Mass. 388, 391. Boyle v. United States, 
22 F. (2d) 547. Seiden v. United States, 16 F. (2d) 197. 

Where the same offence is charged in different ways in different 
counts, “a general verdict of guilty upon such indictment and 
judgment thereon is a conviction of but a single offence, and is 
deemed to be upon that count of the indictment to which the 
evidence is applicable.’”’ Com. v. Fitchburg Railroad, 120 Mass. 
372, 380. Com. v. Flagg, 135 Mass. 545, 549. See Com. v. 
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Holmes, 137 Mass. 248. Com. v. Lombardo, 1930 A. 8S. 725, 
s. C. Mass. . It is the usual practice to take a general 
verdict of guilty if the jury find that any count is proved. Com. 
y. Boston & Maine Railroad, 133 Mass. 383, 390 et seq. Accord- 
ingly, a defect in one count never was ground for a motion in 
arrest of judgment or writ of error, for by a sort of presumption of 
regularity the verdict and judgment will be considered as based 
upon a good count. Jennings v. Commonwealth, 17 Pick. 80, 
83. Com. v. Desmarteau, 16 Gray 1, 16. Com. v. Boston & 
Maine Railroad, 133 Mass. 383, 392. Com. v. Nichols, 134 
Mass. 531, 535. Claassen v. United States, 142 U.S. 140. But 
where a general verdict of guilty is taken, after the insufficiency 
of one count, or of the evidence to support it, or the accuracy of 
the instructions regarding it, has been properly raised, it has 
been said that the verdict can stand only in case no error is found, 
for if there was an error, there is no way of determining that the 
jury may not have based their verdict upon the count upon which 
error occurred. Com. v. Boston & Maine Railroad, 133 Mass. 
383, 390 et seq. Com. v. Desmarteau, 16 Gray 1, 11 et seq. In 
other cases, however, the insufficiency of one count, though 
seasonably raised, has been held immaterial where another good 
count is so similar that proof of one would necessarily prove the 
other. Com. v. Nichols, 134 Mass. 531, 536. Com. v. Storti, 
177 Mass. 339, 341, 342. Com. v. Hunt, 216 Mass. 126. 

Another method of dealing with indictments charging the same 
offence in different counts is to instruct the jury, if they find the 
defendant guilty upon one count, to find him not guilty on the 
others. Com. v. Edds, 14 Gray 406. Com. v. Ismahl, 134 
Mass. 201. Com. v. Dow, 217 Mass. 473, 484. Com. v. Walsh, 
255 Mass. 317. See also Romana v. Boston Elevated Ry. Co., 
226 Mass. 532, 536. The court may require the prosecutor to 
elect, at the beginning of the case or at the conclusion of his 
evidence, between counts, even though not technically incon- 
sistent. Com. v. Boston & Maine Railroad, 133 Mass. 383, 391. 
Compare Com. v. Lombardo, 1930 A. S. 725, s. ¢. Mass. 

It is said to be irregular to take a verdict of guilty upon more than 
one count for the same offence (Com. v. Fitchburg Railroad Co., 
120 Mass. 372, 381. Com. v. Boston & Maine Railroad, 133 
Mass. 383, 391, 392. Com. v. Walsh, 255 Mass. 317, 320), but 
it has been done, and when done it seems that sentence may be 
imposed on any count, regardless of errors as to other counts. 
Com. v. Tolman, 149 Mass. 229, 230, 237. 
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Civil cases. The law as to counts in civil actions has a different 
history. By an anomalous rule, inconsistent with the rule in 
criminal cases, at common law a general verdict and judgment 
upon several counts in a civil action was reversed on writ of error, 
and judgment was arrested on motion, if any count was defective. 
Bond v. Dustin, 112 U. 8. 604, 609. Benson v. Swift, 2 Mass. 50, 
53. Stevenson v. Hayden, 2 Mass. 406. Kingsley v. Bill, 9 
Mass. 198. Dryden v. Dryden, 9 Pick. 546. There was no pre- 
sumption that the verdict and judgment were based upon a good 
count, or counts, as in criminal cases. Compare Mullaly y, 
Holden, 123 Mass. 583, which relied on G. L. ec. 231 § 49. 

Application of verdict to counts at common law. A practice arose 
sarly, however, of saving the verdict by permitting the judge to 
find upon his recollection or minutes that the counts were for the 
same cause of action and that the evidence which the jury must 
have believed in order to find for the plaintiff at all was applicable 
to a well-pleaded count, and by permitting the plaintiff to amend 
the verdict by taking it upon such a count. Barnard v. Whiting, 
7 Mass. 358. Barnes v. Hurd, 11 Mass. 57. Sullivan v. Holker, 
15 Mass. 374, 377. Baker v. Sanderson, 3 Pick. 348. Cornwall 
v. Gould, 4 Pick. 444, 446. White v. Snell, 9 Pick. 16. Dryden 
v. Dryden, 9 Pick. 546. Jones v. Kennedy, 11 Pick. 125, 131. 
Lamb v. Stone, 11 Pick. 527. Payson v. Whitcomb, 15 Pick. 
212, 215. Smith v. Cleveland, 6 Met. 332, 337. Pizer v. Hunt, 
253 Mass. 321, 330. In Worster v. Proprietors of the Canal 
Bridge, 16 Pick. 541, the jury answered that they based the ver- 
dict upon both counts, and the court entered it upon the good 
one. Where the counts are for the same cause of action, it is 
obviously sufficient if by verdict or default or any other way the 
plaintiff acquires a clear right to judgment on any one count. 
Dwight v. Holbrook, 1 Allen 560. Sutton v. Dana, 1 Met. 383. 
Jones v. Kennedy, 11 Pick. 125. This practice of entering the 
verdict upon a good count is an illustration of the common law 
power of the court to allow an amendment of a verdict, after it 
has been recorded, so as to express in legal form the actual finding 
of the jury. Morris v. Callanan, 105 Mass. 129, 133. Ashton v. 
Touhey, 131 Mass. 26. Minot v. Boston, 201 Mass. 10. See 
also Clark v. Henshaw Motor Co., 246 Mass. 386, 389. Shields 
v. Nathans, 268 Mass. 360. 

Practice under the rule. The rule under discussion is founded 
upon this common law practice, and consequently has been said 
to apply only to different counts for the same cause of action. 
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Coffing v. Dodge, 169 Mass. 459. But in Manning v. Conway, 
192 Mass. 122, where separate verdicts were taken upon separate 
counts for different causes of action which could not properly 
have been joined in one action, the rule was cited as authority for 
the action of the court in allowing an amendment striking out one 
of the counts; but probably the court would have had ample 
power apart from the rule. See also Fallon v. Clifton Manuf. 
Co., 207 Mass. 491. The rule does not authorize the resting of the 
verdict on a count obviously not intended by the jury. Johnson 
y. Otis Elevator Co., 211 Mass. 504. The necessity of the rule 
was much limited by the provisions of the practice acts of 1851 
and 1852, already quoted, requiring objections to the pleadings to 
be taken before verdict. But the rule has been cited since as 
having sofne effect. In Arlington National Bank v. Bennett, 
214 Mass. 352, a general verdict was taken upon two counts for 
the same cause of action, as to one of which there was a variance 
which was the subject of an exception. It was held that as the 
jury, under the charge, must have found facts entitling the plain- 
tiff to recover upon the other count, the verdict might be entered 
upon that other count. See also Barker Auto Co. v. Bennett, 
219 Mass. 304. Per contra, in E. D. Hewins Inc. v. Marlboro 
Cotton Mills, 249 Mass. 67, it was held that a verdict for the 
plaintiff could not stand where the only ground for it was neg- 
atived by a verdict for the defendant on another count. In West 
v. Platt, 127 Mass. 367, 370, the defendant asked a ruling that 
there was a variance between the evidence and each of the counts 
upon which a general verdict for the plaintiff was taken. It was 
held unnecessary to consider that question as to each count, 
since there was one count as to which there was no variance, 
and the verdict could be entered upon that count under the 
tule. But this case seems difficult to reconcile with Hagar v. 
Norton, 188 Mass. 47, 51, though distinguished by the court 
on the ground that the ruling requested in West v. Platt was 
deemed a single ruling that the action as a whole was not sup- 
ported by the evidence, which ruling naturally could not be given 
if any count was so supported. Tucker v. Columbian National 
Life Ins. Co., 232 Mass. 224, 229. Tourtelotte v. Saulnier, 266 
Mass. 361. Com. v. Snell, 189 Mass. 12, 16. In Hagar v. 
Norton a general verdict for the plaintiff was taken upon two 
counts for the same cause of action, as to one of which there had 
been an erroneous ruling; and the court held that the verdict 
could not stand, for ‘‘as the verdict is a general one, it is impossible 
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to determine upon which count it was returned.”’ Accord, F. W. 
Stock & Sons v. Snell, 213 Mass. 449, 453. Keown & McEvoy, 
Inc. v. Verlin, 253 Mass. 374. Gates v. Boston & Maine Railroad, 
255 Mass. 297, 302. Farr v. Whitney, 260 Mass. 193, 197. But 
in Gifford v. Eastman, 251 Mass. 520 a general verdict for the 
plaintiff was taken upon two counts for the same cause of action, 
in the face of an exception to the refusal to direct a verdict upon 
the first count. It was held that even if the refusal was erroneous, 
“the general verdict, being supported by the second count must 
stand, and judgment may be entered thereon”; citing West v. 
Platt and two other cases. It also seems difficult to reconcile 
Gifford v. Eastman with Hagar v. Norton. 

Inconsistent counts. Where counts are inconsistent, whether 
for the same cause of action or not, so that recovery cannot be had 
on both, the court may compel the plaintiff to elect between the 
counts, or the case may be submitted to the jury with instructions 
enabling them to find for the plaintiff only on one of the counts. 
Mullaly v. Austin, 97 Mass. 30. Whiteside v. Brawley, 152 
Mass. 133. Brown v. Woodbury, 183 Mass. 279. Raymond 
Syndicate Inc. v. American R. & R. Corp., 263 Mass. 147, 151, 
156, 159. Williams v. Pittsfield Lime & Stone Co., 258 Mass. 
65, 70,71. Corbett v. Boston & Maine Railroad, 219 Mass. 351, 
359. DePasquale v. Bradlee & McIntosh Co., 258 Mass. 483. 
But if the point is not raised, and a general verdict for the plaintiff 
is returned, it will stand, and will be considered as rendered on 
either count that the evidence supports. Commercial Wharf 
Corp. v. Boston, 208 Mass. 482, 487. Where for any reason 
recovery cannot be had upon one of several counts for the same 
cause of action, it is not necessary to take a formal verdict for the 
defendant on that count, but the same effect is produced by sub- 
mitting the case upon the other counts for a general verdict. 
Lynch v. M. T. Stevens & Sons Co., 187 Mass. 397. 

One or more verdicts. Where there are several counts for different 
causes of action, either party may insist upon a separate verdict 
on each count; but if this is not insisted on, a general verdict with 
a single assessment of damages upon all the counts upon which 
the verdict is based, is good unless there was error as to some 
count. Morrin v. Manning, 205 Mass. 205, 212. Hillman v. 
Whitney, 2 Allen 268. Barnett v. Loud, 243 Mass. 510. Unless 
there is a separate verdict for the defendant upon the count or 
counts on which the plaintiff cannot recover, the defendant can- 
not collect costs under G. L. c. 261 §9. New Marlborough v. 
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Brewer, 170 Mass. 162. Jewett v. Boston Elevated Railway Co., 
222 Mass. 581. A general verdict for the plaintiff is assumed for 
the purposes of the case to be founded upon all the counts. Row- 
ley v. Ray, 139 Mass. 241. Compare Cambridge v. Foster, 195 
Mass. 411, 416. McChristal v. Clisbee, 190 Mass. 120. Butler 
v. Martin, 247 Mass. 112. 


RULE 54. 
(Applicable to civil jury cases.) 
MOTION FOR NEW TRIAL. 


A motion for a new trial shall specify the grounds 
thereof, and on the day of filing the same or within 
such further time as the court may allow a copy thereof 
shall be served on the adverse party, in the manner 
provided for notices by Rule 3. 

No motion for a new trial shall be allowed in a civil 
action after verdict, on account of any opinion or 
ruling of the judge given in the course of the trial, or 
because the verdict is against evidence or the 
weight of evidence, or because the damages are inade- 
quate or excessive, unless filed within three days after 
the verdict is returned. 


NOTE TO RULE 54. 


This is based on Common Law Rule 48 (1923), which originated 
in Rule 32 (1860). 

At common law the court, without any motion, might grant a 
new trial whenever necessary to prevent a failure of justice. Ellis 
v. Ginsburg, 163 Mass. 143. By St. 1897 c. 472 it was provided 
that no verdict could be set aside except upon motion, and by St. 
1911 c. 501 the judge was required to set forth the grounds upon 
which the new trial is granted. Anti v. Boston El. Ry. Co., 247 
Mass. 1, 5. G. L. ec. 231 § 127 now provides that “a verdict shall 
not be set aside except on written motion by a party to the cause, 
stating the reasons relied upon in its support, filed and heard 
after notice to the adverse party according to the rules of the court. 
A verdict shall not be set aside as excessive until the prevailing 
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party has first been given an opportunity to remit so much thereof 
as the court adjudges is excessive.” 

An attempt to set aside a verdict without a motion, or on a 
ground not stated in the motion, or without notice and hearing, 
is a nullity. Peirson v. Boston El. Ry. Co., 191 Mass. 223. 
McDonnell, petr. 197 Mass. 252. James v. Boston El. Ry. Co., 
213 Mass. 424. Parker v. Lewis J. Bird Co., 221 Mass. 422. 
Wright v. Apekian, 1930 A. S. 333 s. e. Mass. . Dziegiel 
v. Westford, 1931 A.S. 343 s. ¢. Mass. . On the question 
whether the verdict is set aside for excessive damages, or for a 
broader reason, see Tildsley v. Boston El. Ry. Co., 224 Mass. 117. 
On setting aside a verdict in favor of the defendant, the plaintiff is 
entitled to have the question of damages, as well as other questions, 
determined by a jury, and the court cannot make the granting of 
the motion conditional upon the plaintiff's acceptance of damages 
assessed by the court. Shanahan v. B. & N. St. Ry. Co., 193 
Mass. 412. When a verdict is set aside as a whole, all that 
occurred at the trial, producing that verdict, including all rulings 
of law, is wiped out. Nagle v. Driver, 256 Mass. 537, 539. But 
a verdict may be set aside on one count where there are separate 
counts for different causes of action. Barnett v. Loud, 243 
Mass. 510, 515. Hill v. Reece Buttonhole Machine Co., 229 
Mass. 544 (answers to issues). As to the power to grant a new 
trial upon a point relating to liability, leaving the damages settled, 
see Simmons v. Fish, 210 Mass. 563, and Burke v. Hodge, 211 
Mass. 156. For the power of the full court to limit the new trial 
upon sustaining exceptions or reversing a decree, see Woodworth 
v. Woodworth, 1930 A. S. 2235 s. ec. Mass. . MeNulty v. 
Whitney, 1930 A. S. 2391 s. e. Mass. 

G. L. c. 231 § 128 provides that when a verdict is set aside and a 
new trial granted, ‘“‘the justice granting the motion for a new trial 
shall file a statement setting forth fully the grounds upon which 
the motion is granted, which statement shall be a part of the record 
of the case. If it appears from the statement that the sole ground 
of granting the motion was that the damages awarded were either 
inadequate or excessive, then the new trial shall be limited to the 
question of the amount of damages.” This statute is constitu- 
tional. Opinion of the Justices, 207 Mass. 606. Edwards v. 
Willey, 218 Mass. 363. The statute does not require the judge 
to file an analysis of the evidence or a demonstration of the 
correctness of his action. It is enough that ‘among the reasons 
alleged in the motion the court shall specify with particularity 
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the grounds on which his mind rests in reaching his conclusion.” 
Anti v. Boston El. Ry. Co., 247 Mass. 1, 5 (that verdict against 
the weight of the evidence, sufficient). Carver-Beaver Yarn Co. 
Inc. v. Wolfson, 249 Mass. 257. Sherman v. Collingwood, 221 
Mass. 8, 14. 

Notwithstanding the last sentence of G. L. c. 231 § 128, the 
normal result of setting aside a verdict for inadequacy of damages 
is a complete new trial. Waucantuck Mills v. Magee Carpet 
Co., 225 Mass. 31. Compare Coughlan v. McGarvey, 267 Mass. 
49. 

The provisions of Rule 2, like provisions contained in the pre- 
decessors of the present rule, enable the court to entertain a 
motion for a new trial at any time before judgment. Whitney v. 
Hunt-Spiller Manuf. Corp., 218 Mass. 318. But the court need 
not entertain such a motion, coming within this rule, if filed after 
the three days allowed. Fitch v. Jefferson, 175 Mass. 56. Good- 
rum v. Grimes, 185 Mass. 80. For the computation of time, see 
note to Rule 2. 

Unless the copy is served as the rule provides, the court has no 
power to allow the motion. Cram v. Moore, 158 Mass. 276. 
But the time for doing so may be extended. Whitney v. Hunt- 
Spiller Manuf. Corp., 218 Mass. 318. For a case relating to 
service of the copy under an earlier rule, see Gloucester M. F. 
I. Co. v. Hall, 210 Mass. 332. 

While it is customary for the motion for a new trial to be heard 
by the justice presiding at the trial, another justice has power to 
act, at least in case of need. Com. v. Gedzium, 261 Mass. 299. 


RULE 55. 
(Applicable to civil jury cases.) 
MOTION FOR NEW TRIAL. HEARING. 


Unless within ten days after the filing of a motion 
for a new trial application is made to the presiding 
justice for a hearing, he may act thereon without a 
hearing. 


NOTE TO RULE 55. 


This is the same as Common Law Rule 49 (1923), which origin- 
ated in Common Law Rule 68, adopted April 6, 1912. 
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This statute (G. L. ec. 231 §127) provides expressly that a 
verdict shall not be set aside except on written motion “filed and 
heard after notice to the adverse party according to the rules of 
the court.’ Doubtless the party filing the motion has an equal 
right to be heard before his motion is denied. Union Trust Co. y. 
Magenis, 266 Mass. 363. Com. v. Marrelli, 266 Mass. 113, 115. 
Norcross v. Haskell, 251 Mass. 30, 33. 

But the right to hearing may be waived, and this rule provides 
for such a waiver. Since the moving party, under Rule 54, gives 
notice promptly to the adverse party, it is fair to provide that each 
party waives a hearing unless he requests one promptly. 

Where the trial is without jury, the court need not entertain 
a motion for a new trial on the ground that the finding is against 
the weight of the evidence. O’Grady v. Supple, 148 Mass. 522. 
G. L. ce. 231 § 129. While a court may grant a rehearing and 
revise its decision, prior to final judgment, it need not entertain a 
motion for a rehearing, for otherwise a lawsuit would have no 
end. Clark v. McNeil, 246 Mass. 250, 256, 257. Jamnback vy. 
Aamunkoitto Temperance Society Inc. 1930 A. S. 1885 s. ec. 
Mass. . 9 Boston Univ. Law Review (Nov. 1929), 225, 230. 
Pepper v. Old Colony Trust Co. 268 Mass. 467. 


- RULE 56. 
(Applicable to civil jury cases.) 
MOTION FOR NEW TRIAL. COSTS. 


When a new trial is refused, the clerk shall tax ten 
dollars as costs against the moving party, unless the 
justice denying the motion shall otherwise order. 


NOTE TO RULE 56. 


This is based upon Common Law Rule 50 (1923), which orig- 
inated in Common Law Rule 66, adopted January 6, 1912. 

G. L. ¢. 231 § 130 provides that “if a new trial is refused, the 
court may impose terms upon the moving party, to be taxed as 
costs.” Freeman v. Boston, 178 Mass. 403. See generally Rule 
5 as to costs and terms. 
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TRIAL AND HEARING LISTS. 


RULE 57. 
(Applicable to civil cases.) 
TRIAL AND HEARING LISTS. 


No case in which the pleadings are not completed so 
as to show an issue of fact, and no case referred to an 
auditor in which his report has not been filed, shall be 
put on a list for trial or hearing upon the merits. The 
fact that interrogatories have not been answered or 
that a commission to take a deposition has not been 
returned or that a motion remains to be heard, shall 
not prevent the placing of a case upon a trial or hearing 
list or upon any short list, and shall not delay the trial 
or hearing, except by special order of the court. 

Causing a case to be placed upon a list for trial or 
hearing shall be a representation that the party and 
counsel intend an actual trial or hearing and expect 
to be ready therefor when reached. 

Cases added to a trial or hearing list, by order of 
court, after the list is made up, shall be put at the end 
thereof unless otherwise ordered. 

Assigned cases not reached at the times for which 
they are assigned shall have precedence over other 
cases on the list in the order in which such assigned 
cases would have been tried or heard if they had been 
reached in accordance with the assignments, unless the 
court shall otherwise order. 

A case not ready when reached may be continued 
generally, and if so continued shall be removed from 
the trial or hearing list as well as the short list, unless 
the court shall otherwise order. 
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NOTE TO RULE 57. 


History. The first paragraph is a redraft and strengthening of 
the first two paragraphs of Common Law Rule 31 (1923) and 
Common Law Rule 22 (1923), in the spirit of G. L. ¢c. 231 § 79, 
which provides that ‘“‘a trial shall not be delayed * * * because 
interrogatories have been filed and the time for answering them 
has not expired, unless by special order of the court,’”’ nor because 
of ‘an agreement of parties relative to filing amendments or 
papers.”” See Kennedy v. Gooding, 7 Gray 417. Stern v. Filene, 
14 Allen 9. The court reserves the right to postpone trial in cases 
of hardship. Said two paragraphs of Common Law Rule 31 
(1923) go back to Common Law Rule 32 (1915) and in part to 
Additional Rule 47 adopted July, 1862, to take effect August 1, 1862, 
which became part of Rule 18 (1874). Common Law Rule 22 (1923) 
goes back to Rule 6 (1860) and 8. J. C. Common Law Rule 22 
(1836: 24 Pick. 391). As to the meaning of “trial” and “hearing,” 
see McArthur Brothers Co. v. Commonwealth, 197 Mass. 137. 

The second paragraph is substantially the same as the third 
paragraph of Common Law Rule 31 (1923), which originated in 
that rule. 

The third paragraph is substantially the same as the fifth para- 
graph of Common Law Rule 31 (1923), which originated in the 
third paragraph of Common Law Rule 32 (1915). 

The fourth paragraph is a redraft of Standing Order 3 (1923), 
originating in Standing Order 3 (1906), and of the third para- 
graph of Common Law Rule 36 (1923), as originally adopted, 
which originated .in a standing order adopted January 11, 1908. 

The fifth paragraph is new. 

No right to have trial wait for particular lawyer. There is no 
right in a party or counsel to have a case postponed until some 
particular lawyer is free to try it. To admit such a right would 
permit a group of lawyers, or even one lawyer, if sufficiently in 
demand as trial counsel, to stop the operation of the courts. The 
English courts postpone no case because of the engagements of 
counsel. As was said in Com. v. Festo, 251 Mass. 275, 277, ‘“There 
is no dearth of lawyers. There is congestion in the dockets of the 
superior court.” Neither is there any right to continuance until 
a party or counsel feels prepared for trial. Com. v. Friedman, 
256 Mass. 214, 216. Morgan v. Steele, 242 Mass. 217, 218. 
Noble v. Mead-Morrison Manuf. Co., 237 Mass. 5, 16. Barry’s 
Case, 240 Mass. 409. Rule 33. 
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History of trial lists. The original practice in Massachusetts 
as to the order of cases for trial was expressed in 8. J. C. Rule 18 
(1820: 16 Mass. 376) as follows: “All civil actions shall be heard 
and tried in the order in which they stand on the docket, unless 
the court shall, upon good cause shown, postpone any trial to a 
time later than that in which it would come in course. * * * No 
cause will be continued, even by consent of parties, unless for good 
cause shown.” But while the foregoing was carried forward into 
S. J. C. Common Law Rule 15 (1836: 24 Pick. 389), provision was 
made by 8. J. C. Common Law Rules 19, 20 (1836: 24 Pick. 390) 
for the call of the docket at each term in Suffolk and the making 
up of a trial list. By S. J. C. Common Law Rules 15, 16 (1860 
14 Gray 345) the trial list was extended to every county. 

Rule 16 (1860) did not adopt the 8. J. C. rule for the trial of 
cases in their order on the docket, which with the advent of trial 
lists had ceased to carry its original meaning, but provided for 
marking for trial prior to the beginning of each term. The practice 
of trying cases directly from the docket, rather than from a trial 
list, has never prevailed since. In fact, in Common Law Rule 21 
(1900), provision was made in Suffolk for ‘daily short lists,’ and 
in Common Law Rule 18 (1906) the expression “short list’’ was 
used in other counties; and ever since, until recent changes in 
Suffolk in cases without jury (see Rule 64), cases have been tried 
in all counties from a short list, rather than the trial list, and 
various methods have been adopted for the transfer of cases from 
the trial list to the short list and the use of the short list. These 
methods have never been prescribed by rule, but have been de- 
veloped by experience, and have been subject to the direction of 
the justice in charge of the list at the time. 

Legislative regulation of details as to trial lists. While the 
transfer of cases from the trial list to the short list has been 
deemed a matter of administrative detail, unsuited to prescrip- 
tion by rule, that fact has not prevented regulation in one small 
detail by an obscure statute, evidently the result of some for- 
gotten controversy. G. L. c. 231 § 78, originating in St. 1884 c. 
304, and St. 1890 c. 154, provides as follows:—“If the parties to 
an action upon the trial list at a sitting of the superior court file 
an agreement that such action shall be marked for trial not before 
a certain day in the same or the succeeding sitting, the action shall, 
if reached in its order upon said trial list before such day, be post- 
poned thereto, and placed upon the list of actions in order for 
trial on such day next after the cases, if any, which were on the 
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list for the preceding court day; but, if it is in order for trial and 
is reached for trial on the day upon which the agreement is filed, 
it shall not be postponed except by order of the court. If two or 
more actions are so postponed to the same day, they shall be 
placed upon the list for that day in the order in which the agree- 
ments for their postponement were filed. Instead of so post- 
poning a case, the parties may, by a writing filed with the clerk, 
or orally in his presence, agree that the action be passed, and 
thereupon it may be temporarily stricken from the list, and may 
be restored thereto on such day as the parties shall, by a writing 
filed with the clerk, agree, or after three days’ written notice 
given by either party to the other.”’ It has been ruled in the 
superior court that this statute has no application to a case already 
on a short list. 

The fifth paragraph of the rule may be subject to G. L. ec. 231 
§ 73, which provides that “if the parties agree to continue a case 
without costs until the next sitting, it shall be continued accord- 
ingly; but the court may by general or special order regulate the 
order in which the case shall stand for trial at the next sitting.” 
By G. L. c. 231 § 72 “no agreement of attorneys relative to an 
action or proceeding shall be valid unless in writing.”’ 


RULE 58. 
(Applicable to civil jury cases except in Suffolk.) 


TRIAL LISTS WITH JURY IN COUNTIES OTHER THAN 
SUFFOLK. 


In counties other than Suffolk, for October a jury 
trial list for each shire town shall be made. 

The list shall be composed of cases placed thereon 
by order of court or marked for trial by a writing given 
to the clerk not later than the tenth day of September 
preceding. Said list need not be printed or prepared 
for distribution except to such extent as may be deemed 
proper by the clerk or ordered by the court. 

Cases may be added to the list, at the end thereof, 
at any time by order of court or on the first Monday 
of any month by written agreement of all parties inter- 
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ested or seven days notice to all parties interested and 
the filing with the clerk of an affidavit thereof. 

The clerk shall make an adequate short list of cases 
for the first day of any session, and at least four days 
before that day shall have such short list ready for 
inspection and shall mail a copy thereof to all counsel 
of record in the cases thereon; but failure to receive 
such list shall not be a sufficient excuse for ignorance 
that a case appears thereon. 

When separate sessions for or including civil jury 
business are held simultaneously in the same shire town, 
the lists, assignment of cases and other administrative 
matters shall be subject to the direction of such justice 
as the chief justice may designate. 

Cases on one jury trial list shall not have precedence 
over, or be carried over to, a succeeding list, unless the 
court shall otherwise order. 


NOTE TO RULE 58. 


This rule is based upon Common Law Rules 33, 34, and 35 
(1923) as said rule 33 was amended January 12, 1929, to take 
effect February 1, 1929. 

The making up of short lists is subject to the restrictions of 
G. L. c. 231 § 78, set forth in the note to Rule 57. 

For “‘sitting”’ and “‘session,” see the note to Rule 60. 

For the computation of time, see note to Rule 2. 


RULE 59. 
(Applicable to civil jury cases in the counties indicated.) 


PREFERENCE ON TRIAL LISTS WITH JURY IN COUNTIES 
HAVING MORE THAN ONE SHIRE TOWN. 


In Essex county, cases in which it appears from the 
writ or petition that any party, other than a party 
summoned as a trustee in trustee process, lives or has 
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a usual place of business in Andover, Boxford, Haver- 
hill, Lawrence, Methuen or North Andover shall have 
preference on the trial lists for jury sessions at Law- 
rence, and shall be disposed of before other cases, 
unless the court otherwise orders. At the jury sessions 
at Newburyport similar preference shall be given tocases 
in which it appears from the writ or petition that any 
such party lives or has a usual place of business in Ames- 
bury, Georgetown, Groveland, Merrimac, Newbury, 
Newburyport, Rowley, Salisbury or West Newbury. 

In Middlesex county, at the jury sessions at Lowell 
similar preference shall be given to cases in which it 
appears from the writ or petition that any such party 
lives or has a usual place of business in Billerica, Car- 
lisle, Chelmsford, Dracut, Dunstable, Lowell, Tewks- 
bury, Tyngsborough, Westford or Wilmington. 

In Worcester county, at the jury sessions at Fitch- 
burg similar preference shall be given to cases in which 
it appears from the writ or petition that any such party 
lives or has a usual place of business in Ashburnham, 
Athol, Fitchburg, Gardner, Leominster, Lunenburg, 
Philipston, Royalston, Templeton, Westminster, or 
Winchendon. 

In Bristol county, if it appears from the writ or 
petition that all the parties, other than a party sum- 
moned as a trustee in trustee process, live or have 
usual places of business in the same registry district, 
as established by G. L. c. 36 § 1, the case shall have a 
similar preference at any jury session held in that 
district. 


NOTE TO RULE 59. 


Common Law Rules (1923) contained in an appendix “special 
orders” for jury trial lists in certain counties having several shire 
towns. Some of these special orders had fallen into disuse. 

G. L. ¢. 231 § 82 provides: “In counties containing two or more 
shire towns, the supreme judicial or the superior court, at the 
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sitting held on or next after the return day on which an action 
is entered, may designate the shire town where it shall be tried, 
and it shall not then be put on the trial list for sittings held in any 
other shire town of that county except by agreement of the par- 
ties.’ In such case “no costs shall be allowed for sittings held in 
any other town unless the action is actually tried in such other 
town by agreement of the parties.”’ A designation under this 
statute is seldom made. 


RULE 60. 
(Applicable to civil cases without jury except in Suffolk.) 


TRIAL LISTS WITHOUT JURY IN COUNTIES OTHER THAN 
SUFFOLK. 


In counties other than Suffolk, for each session for 
or including civil business without jury a list of cases 
for trial or hearing on the merits without jury shall be 
made; but only one list shall be made for several ses- 
sions held simultaneously in the same shire town, and 
in such case the lists, assignment of cases and other 
administrative matters shall be subject to the direction 
of such justice as the chief justice may designate. The 
list shall be composed of cases placed thereon by order 
of court or marked for trial by a writing given to the 
clerk at least twenty-one days before the beginning of 
the session, and shall be ready for inspection at least 
seven days before the beginning of the session. 

Cases may be added to the list by order of court at 
any time or by written agreement of all parties inter- 
ested given to the clerk not later than the second day 
preceding the beginning of the session, and shall be 
placed at the end of the list unless the court shall 
otherwise order. 

The clerk shall make an adequate short list of cases 
for the first day of the session, and at least four days 
before that day shall have such short list ready for 
inspection and shall mail a copy thereof to all counsel 
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of record in the cases thereon; but failure to receive 
such list shall not be a sufficient excuse for ignorance 
that a case appears thereon. 

Divorce cases may be segregated on the list and 
taken up at such times as the court may order. 

Cases on one list for trial or hearing shall not have 
precedence over, or be carried over to, a succeeding 
list, unless the court shall otherwise order. 


NOTE TO RULE 60. 


History. This rule is based on Common Law Rule 33 (1923) 
as amended on January 12, 1929, to take effect February 1, 1929, 
Common Law Rule 35 (1923), and Divorce Rule 4 (1923). For 
the computation of time, see note to Rule 2. 

The making up of short lists is subject to the restrictions of 
G. L. c. 231 § 78, set forth in the note to Rule 57. 

Sittings and sessions. Terms of court. The distinction between 
“sitting” and “session” goes back to the old law as to terms of 
court, for the sitting is merely the vestige of the term. “The 
English legal year was divided into four terms of different lengths, 
separated by the vacations, which were the seasons of the great 
festivals or fasts, or were deemed necessary on account of the 
avocations of rural business. And in this country courts have 
their terms and vacations. Bronson v. Schulten, 104 U. S. 410, 
415. The legal definition of the word ‘vacation’ is that period of 
time between the end of one term and the beginning of another.” 
Brayman v. Whitcomb, 134 Mass. 525. A court usually con- 
tinued its sessions from day to day or time to time within the term, 
but formal continuances were not always necessary. Com. v. 
Justices, 5 Mass. 435. Com. v. Bannon, 97 Mass. 214. McDowell 
v. United States, 159 U. S. 596, 600. Com. v. Maloney, 145 
Mass. 205, 211. Greenwood v. Bradford, 128 Mass. 296. “The 
intervals of time between the actual sessions.of court when con- 
ducting the business of a term cannot be called vacations.” 
Brayman v. Whitcomb, 134 Mass. 525. Com. v. Gove, 151 
Mass. 392. United States v. Dietrick, 126 Fed. 659. 

The simultaneous existence of two terms in the same county 
being anomalous, one term could not be extended beyond the 
time set for the beginning of another, unless specially authorized 
by statute. Com. v. MacLellan, 121 Mass. 31. G. L. c. 212 § 25. 
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Blake v. Harlan, 75 Ala. 205. Batten v. State, 80 Ind. 394. 
Gordon v. Randle, 189 U. S. 417. During term time the power 
of the court was plenary; during vacation the court as such did 
not function, and the judges personally were given very restricted 
powers. Greenwood v. Bradford, 128 Mass. 296. James v. 
Southern Lumber Co., 153 Mass. 361. A case could be dealt with 
at a particular term only by being entered during that term, or 
continued from term to term until that term; but some liberality 
was shown in entering continuances nunc pro tune. Ex parte 
Weston, 11 Mass. 417. Marshall v. Merritt, 103 Mass. 45. 
Mortland v. Little, 137 Mass. 339, 340. Blanchard v. Ferdinand, 
132 Mass. 389, 391. Com. v. Dowdican’s Bail, 115 Mass. 133. 
Com. v. Maloney, 145 Mass. 205. The older rules speak of 
pending actions entered in earlier terms as ‘“‘continued”’ actions. 
Rule 16 (1860). 

From 1859 in Massachusetts there were no terms in equity, but 
the equity court was always open, i.e., was always, in effect, in 
term-time rather than vacation. Thompson v. Goulding, 5 Allen 
81, 83, 84. G. L. ce. 214 §17. Yet the chancery rules (e.g. 
Chancery Rule 37, 1884: 136 Mass. 610) provided that decrees 
should recite that the case came on to be heard “at this term.” 

In P. S. (1882) c. 152 § 17 will be found a list of the terms of 
court in existence shortly before the abolition of terms. Pro- 
vision was made for the holding of “special terms,” in addition 
to the “stated terms,”’ for criminal business, but defendants were 
not required to attend a special term unless indicted at that term. 
P. 8. (1882) c. 152 §§ 19-21. Writs were returnable at the begin- 
ning of a term (P. S. 1882 c. 161 § 23; c. 153 § 21; c. 160 §1. 
Dudley v. Keith, 153 Mass. 104) and appeals in civil and criminal 
cases were entered at the same time. P.S. 1882 c. 155 §§ 28, 58; 
c. 154 § 39. 

By St. 1885 c. 384 §§$ 1, 5 the return day of writs and appeals 
was made the first Monday of every month. G. L. ec. 223 § 24. 
It was provided in § 2 that the courts “shall be always open in 
every county and there shall no longer be any terms thereof,” 
that “any business of the courts or of the justices thereof respec- 
tively may be transacted at any time” except on Sunday, and 
that “sittings of the courts respectively shall be held as heretofore 
at the times and places appointed by the laws now in force for 
holding terms of the courts.” G.L.c.213§4. James v. Southern 
Lumber Co., 153 Mass. 361. The statute of 1885 did not apply 
to criminal cases, but by St. 1897 c. 490 the same provisions were 
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applied to such cases. G. L. c. 212 § 22; c. 278 §18. Civil and 
criminal business in most counties must be kept separate, in 
separate sittings. G. L. c. 212 §§ 20, 29. Com. v. O’Brien, 175 
Mass. 37, 41. 

The statutes now provide that “regular sittings of the courts 
for the transaction of civil or criminal business shall commence 
on the day appointed by law therefor and end on the day preceding 
the day next appointed by law for a sitting in such county for the 
transaction of the same kind of business.” G. L. ec. 213 §6. 
While both the statute and the forms of proclamation established 
by the supreme judicial court (160 Mass. 602) speak of the ad- 
journment of a sitting, with the effect of excusing parties from 
further attendance, it is clear that a sitting cannot be terminated 
by any act of the court (G. L. c. 213 §6. Dalton-Ingersoll Co. y. 
Fiske, 175 Mass. 15, 17. Com. v. O’Brien, 175 Mass. 37, 41) 
nor extended except as expressly authorized by statute. G. L. ¢. 
212 § 25. 

Yet a sitting is a little more than a mere period of time. It is 
a period of time marked at the beginning by a session of court. 
At the beginning of a sitting, as at the beginning of a term at 
common law, it is plainly the duty of the court to hold an actual 
session. G. L. ec. 213 §§ 11, 12. Com. v. Bannon, 97 Mass. 214. 
First National Bank v. Lime Rock Co., 56 Me. 424. G. L. e. 
212 §2. A special sitting for criminal business may be ordered 
by the chief justice, in addition to the “regular sittings,” but 
defendants are not bound to attend such special sitting unless 
indicted at such sitting or notified to attend. G. L. ec. 212 § 21. 
The sittings of the court as recently existing are shown in G. L. e. 
212 § 14 and amendments. In several counties, only two sittings 
a year were provided. In most of the counties, separate sittings 
were provided for civil and criminal business. G. L. c. 212 §§ 20, 
29. 

By St. 1927 c. 306, amended by St. 1928 c. 228, a temporary 
act in effect until Jan. 1, 1933, the statutory sittings were sus- 
pended, and the chief justice was authorized to fix all sittings, 
regular and special, as well as to establish separate sessions of such 
sittings. But in fact the chief justice has not changed the sittings 
as established by the General Laws as otherwise amended. 

Many of the sessions of the court actually held are either 
simultaneous sessions of regular sittings not adjourned, or are 
sessions newly opened within the period of the sitting, at which 
sessions parties must attend because ‘“‘expressly notified to attend” 
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under G. L. c. 213 §§ 6, 7. St. 1924 ce. 150. Com. v. Dyer, 
243 Mass. 472, 493. An adjournment, either to a day certain 
or for the sitting, does not prevent the re-convening of the 
court and the doing of any business that does not require the 
presence of parties theretofore excused and not expressly notified 
to attend. G. L. c. 213 §6. Tim v. Rosenfeld, 168 Mass. 393. 
Dalton-Ingersoll Co. v. Fiske, 175 Mass. 15, 17. 

The court has no right to adjourn a session to a place at which 
the court is not authorized by statute to sit. Com. v. Handren, 
261 Mass. 294. 


RULE 61. 
(Applicable to civil cases, except in Suffolk.) 
INTERLOCUTORY HEARINGS, EXCEPT IN SUFFOLK. 


Cases may be placed upon a separate list for hearing 
upon motions and other interlocutory matters, at any 
session for or including civil business without jury, in 
any county other than Suffolk, in any of the following 
ways, provided the list, agreement, affidavit, waiver or 
acceptance of notice, as the case may be, specifies the 
motion or other interlocutory matter upon which hear- 
ing is intended, namely :— (a) by order of court; (b) by 
marking for hearing as required by Rule 60; (c) by 
written agreement filed with the clerk as required by 
Rule 60; (d) by written agreement of all parties inter- 
ested, filed with the clerk not later than the second day 
before the beginning of any special time provided for 
the hearing of motions or other interlocutory matters; 
(e) by written notice to all parties interested seven days 
at least before the beginning of such a session or of such 
special time, unless notice is waived or accepted in 
writing, and filing with the clerk, not later than the 
second day before the beginning of such session or of 
such special time, an affidavit of such notice or a 
written waiver or acceptance of notice. 








174 S. C. RULES, 1931, ANNOTATED 


When separate sessions for or including civil business 
without jury are held simultaneously in the same shire 
town, only one list shall be made therefor, and the lists, 
assignment of cases and other administrative matters 
shall be subject to the direction of such justice as the 
chief justice shall designate. 

A case placed upon the list for hearing without speci- 
fication of any motion or other interlocutory matter 
upon which hearing is intended, shall be deemed to be 
placed upon the list for hearing upon the merits only. 
A case may be placed upon the list for hearing upon a 
motion or other interlocutory matter, and for hearing 
or trial upon the merits, at the same session, if both are 
within the purposes of such sitting or session. 

Motions and other interlocutory matters shall be in 
order at the beginning of such a session, unless a special 
time is provided therefor or the court otherwise orders. 

In any county other than Suffolk in which the court 
may so order, demurrers, pleas, exceptions to masters’ 
reports and motions for judgment upon auditors’ re- 
ports need not be heard with interlocutory matters, 
but they and other interlocutory matters involving 
long hearings may be segregated and heard at times 
provided therefor or with matters on the merits, as the 
court may order. 


NOTE TO RULE 61. 


This rule originated in an amendment to Common Law Rule 
33 (1923) which was adopted January 12, 1929, to take effect 
February 1, 1929. There had been laxity in practice, outside of 
Suffolk, and motions had been presented at irregular times, with 
no certain proof of notice. The rule is intended to provide an 
orderly method of hearing motions and other interlocutory 
matters in counties other than Suffolk. It is adapted to counties 
in which regular motion days have been established by order of 
the court, and other counties having no such motion days. 

For the difference between “‘sitting” and “‘session,”’ see the note 
to Rule 60. 
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For the computation of time, see note to Rule 2. 

Placing a case on a motion list for hearing on a motion to 
amend, and notifying the surety on a bond to dissolve an attach- 
ment, is a sufficient compliance with G. L. c. 231 § 138. Bollwerk 
y. Hirshon, 227 Mass. 375, 377. 


The last paragraph of the rule does not provide for any change 
in the method of marking the matters referred to, but relates only 
to the time of hearing such matters. 


RULE 62. 
(Applicable to civil jury cases in Suffolk.) 
TRIAL LISTS WITH JURY IN SUFFOLK. 


In Suffolk there shall be made for October a general 
jury trial list, and for each month except August a 
special jury trial list of cases within G. L. c. 212 § 16 
or within such other designation of the purposes of 
special or speedy trial sessions with jury in Suffolk as 
may be made by the chief justice under St. 1928 c. 228. 

Said lists shall be composed of cases placed thereon 
by order of court or marked for trial by a writing given 
to the clerk not later than the tenth day of the month 
preceding that for which the list is made. Unless 
a case is specially marked for the special jury list 
and is entitled to be placed thereon, it shall be placed 
on the general jury list. Said lists need not be printed 
or prepared for distribution except to such extent as 
may be ordered by the justice having direction of the 
lists. 

Cases may be added to the general list, at the end 
thereof, at any time by order of court or on the first 
Monday of any month by written agreement of all 
parties interested or seven days notice to all parties 
interested and the filing with the clerk of an affidavit 
thereof. 

Short lists shall be made by the clerk under the 
direction of the justice having direction of the lists, 
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and shall be mailed to all counsel of record in the cases 
thereon; but failure to receive such list shall not be a 
sufficient excuse for ignorance that a case appears 
thereon. 


The lists, assignment of cases, and other adminis 
trative matters in civil jury cases in Suffolk shall be 
subject to the direction of the justice presiding in the 
fourth jury session, except as may be otherwise ordered 
by the chief justice. 

Unless the court shall otherwise order, cases on one 
special list not reached for trial shall take precedence 
of cases on a subsequent list, but cases on one general 
list shall not have precedence over, or be carried over 
to, a succeeding general list. 


NOTE TO RULE 62. 


History. This rule is based upon the amendment to Common 
Law Rule 32 (1923) adopted January 14, 1928, to take effect 
February 1, 1928. The fifth and sixth paragraphs, though not 
heretofore set forth in any rule, state the existing practice. 

The powers of the court as to administrative detail are restricted 
by G. L. e. 212 § 16 (St. 1922 ce. 532 § 11), which provides as to 
cases in the session for speedy trial in Suffolk that ‘“a trial list of 
such cases shall be made every month,” and by G. L. ec. 231 § 78, 
set forth in the note to Rule 57. 

Speedy trials. The classes of cases entitled to trial in the 
speedy trial session in Suffolk are stated in G. L. c. 212 § 16 as 
slightly amended by St. 1922 c. 532 §11. One general class con- 
sists “of causes advanced for speedy trial according to law.” 
Within that general class are a number of minor classes. The 
first consists of cases advanced for speedy trial under G. L. c. 231 
§ 59 on affidavit of no defence, which requires the defendant, 
within seven days after notice or within such further time as the 
court allows, to disclose by affidavit such facts as the court finds 
entitle him to defend, or to submit to an advancement for speedy 
trial. Claims for personal labor removed from a district court 
are entitled to advancement without affidavit. A defendant may 
have a claim advanced on affidavit of no merit in the action, in 
much the same manner as a plaintiff on affidavit of no defence. 
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The affidavits provided for by this section may be introduced 
in evidence as admissions, but do not limit the issues raised by the 
pleadings. Indiana Flooring Co. v. Rudnick, 236 Mass. 90. 
See also Samuel v. Page-Storms Drop Forge Co., 243 Mass. 133. 
A second class consists of actions to recover a debt or liquidated 
demand, with affidavit of no defence, order for judgment and 
demand by the defendant for trial, under G. L. c. 231 § 59 B, 
inserted by St. 1929 c. 172. A third class consists of actions at 
law or suits in equity advanced for speedy trial upon the implied 
acceptance of an offer to waive trial by jury, interrogatories, the 
rules of evidence, or exceptions and appeal on procedural matters, 
as provided by G. L. ec. 231 § 60 A, inserted by St. 1929 ¢. 173. A 
fourth class consists of land damage and betterment cases, en- 
titled to speedy trial at the request of any party. G. L. c. 79 § 34; 
c. 80 § 9. A fifth class consists of jury issues from the land court 
and the probate courts, entitled to speedy trial, on motion of any 
party. G. L. ¢. 185 § 15; ec. 215 §16. A sixth class consists of 
tax abatement appeals, entitled to advancement at the request of 
the town. G. L. c. 59 §66. There are a few less usual classes 
of cases entitled to advancement under the statutes. Finally, 
G. L. c. 231 § 59 A, inserted by St. 1922 c. 509, provides that “in 
any action at law or suit in equity in the supreme judicial court or 
in the superior court, the court may on motion for cause shown 
advance said action or suit for speedy trial.’”’ This adds nothing 
to the power of the court, for the court has inherent power to 
advance cases on its lists, in its discretion. Merchants National 
Bank v. Glendon, 120 Mass. 97. Taft v. Thomijan, 249 Mass. 299. 

Advancing cases in counties other than Suffolk. In counties other 
than Suffolk, although the right to advance cases under the 
statutes exists, no separate speedy trial session is provided. In 
counties in which there are separate sessions for cases with and 
without jury, the motion for advancement, if contested, is usually 
heard in a session without jury, and if allowed the justice pre- 
siding in the jury session is asked to carry out the order of ad- 
vancement by assignment or placing on a short list. 

For the computation of time, see note to Rule 2. 
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RULE 63. 
(Applicable to civil cases without jury in Suffolk.) 
SESSIONS WITHOUT JURY IN SUFFOLK. 


A justice will be in the first session without jury in 
Suffolk for the hearing of motions and other inter- 
locutory matters every day except Sundays and holi- 
days. On Saturdays he will be required to consider 
only such matters as can be disposed of summarily and 
before twelve o’clock noon. Other justices shall not 
be required or expected to receive ex parte applications 
in Suffolk. Notices returnable in Suffolk shall be 
made returnable to said session. ; 

The justice presiding in said first session without 
jury in Suffolk may transfer summarily in his discretion 
(1) any matter before him to any other session without 
jury in Suffolk, and (2) any matter before him relative 
to a case upon a jury trial list in any county or de- 
faulted or nonsuited upon such list or a motion to 
place a case upon such list, to any justice having 
direction of such list. 

Unless the court otherwise orders, matters on the 
divorce docket in Suffolk shall not be heard on their 
merits in sessions without jury, other than divorce 
sessions so designated under Rule 66, and shall not be 
heard therein on motions and other interlocutory 
matters while a divorce session is being held in Suffolk. 
Such matters appearing on the list for hearing upon 
motions or other interlocutory matters at other times 
may in the discretion of the court be postponed to a 
divorce session. 

The clerical work in equity proceedings in all sessions 
without jury in Suffolk, and in the hearing of cases from 
any other county, will remain under the supervision of the 
assistant clerk appointed under G. L. c. 221 §§ 6 and 16. 
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NOTE TO RULE 63. 


This rule was substantially included in Standing Orders 1, 2 
and 7, relative to business without jury in Suffolk, adopted 
January 14, 1928, to take effect February 1, 1928. By G. L. ec. 
214 § 37 “a justice of the superior court shall, at all convenient 
times, sit in Boston to hear and determine suits in equity and 
motions therein arising in any county.” 


G. L. ¢. 221 § 6 provides for the appointment by the justices of 
an assistant clerk in Suffolk who “‘shall perform the duties of clerk 
pertaining to the equity proceedings in said court,” and § 16 
provides for the designation by the justices of an assistant clerk 
who “shall act as clerk of said court when sitting in Boston for the 
hearing of cases from any other county, and for such purposes as 


the court may order.” See also G. L. c. 221 § 95, as amended by 
St. 1927 ¢. 235 § 1. 


RULE 64. 
(Applicable to civil cases without jury in Suffolk.) 
TRIAL LISTS WITHOUT JURY IN SUFFOLK. 


In Suffolk there shall be made for every Monday, 
except in August, a general weekly list of cases for trial 
or hearing on the merits without jury, and also a 
special weekly list of cases for trial or hearing on the 
merits without jury within G. L. c. 212 § 16 or within 
such other designation of the purposes of special or 
speedy sessions for hearings without jury in Suffolk as 
may be made by the chief justice under St. 1928 c. 228. 

Said lists shall be composed of cases placed thereon 
(a) by order of court, (b) by written agreement of all 
parties interested given to the clerk not later than four 
o’clock in the afternoon on the Tuesday preceding the 
Monday for which the list is made up, or (c) by written 
notice to all parties interested seven days at least 
before the Monday for which the list is made up and 
the filing with the clerk of an affidavit thereof not 
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later than four o’clock in the afternoon on the Tuesday 
preceding said Monday. Unless a case is specially 
marked for the special list without jury and is entitled 
to be placed thereon, it shall be placed on the general 
list without jury. 

Cases for assessment of damage only shall be classified 
as such on the lists and shall be heard at the opening of 
the court on each Monday, unless the court otherwise 
orders. Other cases shall, unless otherwise ordered by 
the court, be arranged on the list according to the time 
when received by the clerk to be placed thereon, prec- 
edence being given, however, to cases on the special 
list without jury. 

The weekly list shall be mailed to all counsel of 
record in the cases placed thereon; but failure to receive 
such list shall not be a sufficient excuse for ignorance 
that a case appears thereon. 

Cases on one weekly list not reached for hearing 
shall take precedence of cases of the same class on a 
subsequent list, unless the court shall otherwise order. 

The lists, assignment of cases, and other adminis- 
trative matters in civil cases without jury in Suffolk 
shall be subject to the direction of the justice presiding 
in the first session without jury, except so far as may 
be otherwise ordered by the chief justice. 


NOTE TO RULE 64. 


This rule was substantially included in Standing Order 1, 
relating to business without jury in Suffolk, adopted January 14, 
1928, to take effect February 1, 1928, and Common Law Rule 32 
(1923) as amended January 14, 1928, to take effect February 1, 
1928. The provision of G. L. c. 212 § 16 (St. 1922 c. 532 § 11), 
as to the speedy trial of certain cases, that “a trial list of such 
cases shall be made every month,” is more than satisfied as to such 
cases without jury by the provision for weekly lists. 

For the computation of time, see note to Rule 2. 

For special provisions for divorce cases, see Rules 66 and 63. 
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RULE 65. 
(Applicable to civil cases in Suffolk.) 
INTERLOCUTORY HEARINGS IN SUFFOLK. 


Cases from any county may be placed upon the list 
for hearing upon motions and other interlocutory 
matters, which will be made and called in the first 
session without jury in Suffolk each day except Satur- 
days, Sundays and holidays, in any of the following 
ways, namely:—(a) by order of the court; (b) by 
written agreement of all parties interested, filed with 
the clerk not later than twelve o’clock noon of the 
preceding day, but as to cases from counties other 
than Suffolk such agreement shall be subject to the 
provisions of Rule 68; (c) if from Suffolk, by written 
notice to all parties interested seven days at least 
before the day of hearing, unless notice is waived or 
accepted in writing, and filing with the clerk, not later 
than twelve o’clock noon of the day preceding the day 
of hearing, an affidavit of such notice or a written 
waiver or acceptance of notice. 

In Suffolk, demurrers, pleas, exceptions to masters’ 
reports and motions for judgment upon auditors’ re- 
ports shall be placed upon a list of cases for trial or 
hearing on the merits and not upon a list of cases for 
hearing upon motions and other interlocutory matters, 
unless the court otherwise orders. 


NOTE TO RULE 65. 


This rule is substantially the same as Standing Order 3 relative 
to business without jury in Suffolk, adopted January 14, 1928, to 
take effect February 1, 1928. 

For the computation of time, see note to Rule 2. 

For the discretionary right of the court to refuse to hear in 
Suffolk an interlocutory matter from another county, see Rule 68. 
For special provisions for divorce cases in Suffolk, see Rule 63. 
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RULE 66. 


(Applicable to cases of divorce and nullity or validity of mar- 
riage in Suffolk.) 


TRIAL LISTS OF DIVORCE CASES IN SUFFOLK. 


The divorce list in Suffolk will be taken up in a di- 
vorce session at such times as the chief justice may 
order, precedence being given to uncontested cases 
unless the court otherwise orders. Cases may be placed 
upon the list for the divorce session in Suffolk in the 
manner provided for the placing of cases on the list 
in counties other than Suffolk by Rule 60, and motions 
and other interlocutory matters in cases on the di- 
vorce list in Suffolk may be placed upon the list for 
hearing thereon at the divorce session in Suffolk in the 
manner provided for the placing of such matters on 
the list in counties other than Suffolk by Rule 61. 


NOTE TO RULE 66. 


This resembles the amendment to Divorce Rule 4 (1923) 
adopted October 10, 1925, to take effect November 2, 1925. 

Rule 63 provides that divorce business in Suffolk shall, in gen- 
eral, be transacted in divorce sessions. 


RULE 67. 
(Applicable to civil cases.) 
HEARING IN ONE COUNTY OF CASES FROM ANOTHER. 


In addition to special provisions in these rules for 
the hearing in one county of cases pending in another, 
the court reserves the right at its discretion to order 
the hearing in one county of any matter in equity or 
any motion or other interlocutory matter pending 
in another, subject to the provisions of the second 
paragraph of Rule 68. 
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A justice may transfer summarily in his discretion to 
any other justice in any county any matter in equity or 
any motion or other interlocutory matter before him 
which concerns action previously taken by such other 
justice, the latter consenting. 

When a motion, notice or other interlocutory matter, 
or an equity case, is placed upon a list or made return- 
able in one county when it is pending in another, the 
party, if any, at whose application it was so placed or 
made returnable, and otherwise the plaintiff, shall 
seasonably notify the clerk in such other county of the 
date of hearing, and such clerk shall transmit the files 
in the case to the clerk at the place of hearing. If 
such files are not received before the date set for hear- 
ing, the court need not hear the matter. 


NOTE TO RULE 67. 


The first paragraph of the rule, originating in Common Law 
Rule 19 (1906), is based upon Common Law Rule 36 (1923). 
The second paragraph of Common Law Rule 36 (1923), allowing 
trial without jury in any county by consent, was repealed January 
14, 1928, to take effect February 1, 1928. 

The second paragraph of the rule is a generalization of the last 
provision in Standing Order 2 relative to business without jury in 
Suffolk, adopted January 14, 1928, to take effect February 1, 1928. 

The third paragraph of the rule is a generalization of Standing 
Order 6 relative to business without jury in Suffolk, adopted 
January 14, 1928, to take effect February 1, 1928. 

G. L. e. 213 § 5, which originated in St. 1885 c. 384 § 3, provides 
that the supreme judicial court and the superior court “and the 
justices thereof, respectively, may in any county transact any 
business of such courts and direct the entry of any order, judgment 
or decree in an action, suit or proceeding pending in the same court 
in another county.” 

The apparent scope of this statute was limited by the decision 
in Stoneman v. Coakley, 266 Mass. 64, an equity case which one 
party sought to transfer to another county for a jury trial. It 
was held that the court could not transfer the trial to another 
county against the will of one of the parties. G. L. c. 214 § 18, 
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quoted below, was not cited by court or counsel. It is to be 
noticed in that case that the motion to transfer for trial may have 
been treated as a motion for change of venue, and also that the 
trial sought in another county was by jury, and not a hearing 
without jury such as was contemplated by G. L. c. 214, § 18. See 
G. L. ¢. 214 § 36. Probably this decision has no application to 
motions and other interlocutory matters. G. L. ec. 231 §71. 
Compare G. L. c. 231 § 84 as to actions in different counties for 
the same libel. 

Another statute, applicable to equity cases only, exists. G. L. ¢. 
214 § 18, which originated in St. 1826 c. 109 §§ 1 and 2, provides 
in equity that “‘a justice of either court or the full court may, if 
necessary, hear and determine cases pending in a county other 
than that in which such justice or court is sitting, or any motion 
therein; but a motion shall not be so heard nor a decree or order 
so made until reasonable notice thereof has been given to the 
adverse party or his counsel; and either party may transmit his 
reasons in writing for or against the application to the court or 
justice, who shall examine the same and proceed thereon as if the 
parties were present. All orders and decrees made on such hear- 
ings shall be transmitted to the clerk in the proper county, and be 
entered by him.” 

This statute, as is apparent from its earliest form in St. 1826 ec. 
109 §§ 1, 2, does not require any preliminary hearing on the ques- 
tion whether the case or motion will be heard in another county; 
the “application” referred to is the motion or the prayer of the 
bill. This statute seems to permit broadly the transfer of equity 
cases and interlocutory proceedings therein from one county to 
another, to prevent delay or for other “necessary” reason. Rip- 
ley v. Collins, 162 Mass. 450. Zeitz v. Nickel, 243 Mass. 516. 

In divorce cases, hearing, at least on the merits, within the 
proper county, is jurisdictional. Holt v. Holt, 253 Mass. 411 s. ec. 
257 Mass. 114. G. L. c. 223 § 15. 


RULE 68. 
(Applicable to civil cases.) 
HEARING IN SUFFOLK OF CASES FROM OTHER COUNTIES. 
A party desiring a hearing in Suffolk, upon a motion 


or other interlocutory matter, or upon the merits in a 
suit in equity, pending in any other county, may file a 
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written application for such hearing in Suffolk with the 
clerk in such other county, who shall transmit the 
same to the justice presiding in the first session without 
jury in Suffolk, who may appoint a time for hearing 
the same and order notice to the adverse party to 
appear and show cause why such application should 
not be granted. The justice, on proof of service of 
notice, and after considering any reasons for or against 
the application presented to him or transmitted to 
him in writing, in his discretion may grant such appli- 
cation, and order such motion or other interlocutory 
matter placed upon a daily motion list, or such suit 
placed on a weekly list for hearing on the merits. 

A motion, notice or other interlocutory matter from 
a county other than Suffolk shall not be placed upon a 
list for, or made returnable on, a day when a session 
for or including civil business without jury is then 
being held in the county where the case is pending; 
but if such a motion, notice or other interlocutory 
matter shall appear upon the list for, or be made re- 
turnable on, such a day, in conflict with this rule, the 
court may forthwith transfer the hearing to such 
session in such county.’ Furthermore, the court in its 
discretion may postpone the hearing of any motion, 
notice or other interlocutory matter from a county 
other than Suffolk, to a later session for or including 
civil business without jury in such other county. 


NOTE TO RULE 68. 


This is substantially the same as Standing Orders 4, 5 and 8 
relative to business without jury in Suffolk, adopted January 14, 
1928, to take effect February 1, 1928. G. L. ce. 214 § 37 provides 
that a justice shall sit in Boston to hear and determine suits in 
equity and motions therein, arising in any county. The general 
power to transfer such suits and motions from one county to 
another appears in G. L. c. 214 §18. For further discussion of 
the law, see note to Rule 67. 
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RULE 69. 
(Applicable to civil cases.) 


HEARING IN HAMPDEN OF CASES FROM BERKSHIRE, 
FRANKLIN AND HAMPSHIRE. 


A party desiring a hearing in Hampden upon a 
motion or other interlocutory matter in a case pending 
in Berkshire, Franklin or Hampshire, or upon the 
merits in a suit in equity pending in any of said coun- 
ties, may place the case on the list for such hearing 
in Hampden by filing the written agreement of all 
parties interested provided for by Rules 60 and 61, as 
though the case were pending in Hampden; or he may 
file a written application for such hearing in Hampden 
with the clerk in the county in which the case is pend- 
ing, who shall transmit the same to some justice resid- 
ing in, sitting in or assigned to sit in one of said four 
counties, who may appoint a time for hearing the 
same before himself or at some sitting or session held 
or to be held in one of said four counties by himself or 
some other justice, and order notice to the adverse 
party to appear and show cause why such application 
should not be granted. The justice presiding at such 
hearing, on proof of service of notice, and after con- 
sidering any reasons for or against the application, 
presented to him or transmitted to him in writing, in 
his discretion may grant such application and order 
such motion or other interlocutory matter or such suit 
placed upon a list in Hampden. 


NOTE TO RULE 69. 


This rule is substantially like Special Order 2 for Hampden 
County (1923), which can be traced back to Special Order 2 for 
Hampden County (1906). 
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For a discussion of the law, see note to Rule 67. 
A more frequent use of this rule in the future will relieve any 
congestion in equity cases in the western counties. 








SAVING OF LAW QUESTIONS. 


RULE 70. 
(Applicable to all cases.) 
OBJECTIONS TO EVIDENCE. 


Objections to evidence shall be decided without 
argument unless the presiding justice calls upon the 
parties to state the grounds upon which the evidence 
is offered or objected to. 


NOTE TO RULE 70. 


This is the same as Common Law Rule 42 (1923) and sub- 
stantially the same as 8S. J. C. Common Law Rule 24 (252 Mass. 
597). It goes back to Common Law Rule 62, adopted January 
8, 1910, and 8. J. C. Common Law Rule 33 (1860: 14 Gray 349). 

If evidence offered is incompetent: for its apparent purpose, a 
general exception to its exclusion will not be sustained although 
the evidence is admissible for some special and not obvious pur- 
pose, for which it is not expressly offered. Brown v. Leach, 107 
Mass. 364. Britton v. Worcester, 123 Mass. 309. Hathaway v. 
Tinkham, 148 Mass. 85. Neal v. Boston, 160 Mass. 518. Tobin 
v. Brimfield, 182 Mass. 117, 120. Com. v. Min Sing, 202 Mass. 
121, 128. On the other hand, if evidence offered is competent for 
its apparent purpose, and is not obviously objectionable, a general 
exception to its admission will not be sustained because of some 
special and not obvious ground of objection not expressly taken 
by the excepting party. Com. v. Meserve, 154 Mass. 64, 68. 
Smith v. Jagoe, 172 Mass. 538 (question leading; but permitting 
leading questions is discretionary). Com. v. Phillips, 162 Mass. 
504 (question contained unwarranted assumption). Boyle v. 
Columbian Fire Proofing Co., 182 Mass. 93 (question broad 
enough to admit hearsay). Selleck v. Garland, 184 Mass. 596, 
598 (question as to ownership, objection not mentioned that it 
called for parol proof of judgment). Knight v. Overman Wheel 
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Co., 174 Mass. 455, 465 (general objection to question to expert 
not supportable on ground that witness not shown to be expert or 
that one element of hypothesis omitted). P. P. Emory Manuf. 
Co. v. Rood, 182 Mass. 166 (no foundation for secondary evidence). 
New Hampshire F. I. Co. v. Healey, 151 Mass. 537. Dolan v. 
Alley, 153 Mass. 380. McCann v. Metropolitan L. I. Co., 177 
Mass. 280 (signature, document or admission unauthorized). 

The foregoing principles, established and illustrated during the 
existence in the supreme judicial court of the rule under discus- 
sion, make it clear that the rule does not prohibit the necessary 
specification of the ground of admission or exclusion. Specifica- 
tion is not argument. There is nothing to the contrary in Com. 
vy. Russ, 232 Mass. 58, 70. 


RULE 71. 
(Applicable to all cases.) 
REQUESTS. 


Requests for instructions or rulings in trials or 
hearings with or without jury shall be made in writing 
before the closing arguments unless later special leave 
is given to present further requests. 

The question whether the court should order a 
verdict shall be raised by a motion, and not by a 
request for instructions. 


NOTE TO RULE 71. 


History. This is substantially the same as Common Law 
Rule 44 (1923). The first paragraph originated in Common Law 
Rule 48 (1900), and then applied only to “instructions”; the 
word “rulings” and the words “in trials with or without jury,” 
were added by Common Law Rule 45 (1906). See also S. J. C. 
Common Law Rule 25 (252 Mass. 598). Written requests for 
instructions were first required by Rule 37 (1874). The second 
paragraph originated in Common Law Rule 44 (1923). 

Requests in interlocutory hearings. The first paragraph of the 
tule has no application to hearings upon motions, which are not 
usually divided into formal stages, ending with arguments. 
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McDonnell, petr. 197 Mass. 252. But in such hearings requests 
must be made during the hearing, it seems. M. McDonough Co, 
v. Lennox, 248 Mass. 421, 426. Cunningham v. Worcester Five 
Cents Savings Bank, 223 Mass. 361, 363 (master’s hearing). 
Com. v. Storti, 177 Mass. 339, 344. 

Duty of court to instruct jury. At common law in some juris- 
dictions exceptions could be based upon misdirection, but not on 
non-direction; at least there was no duty to instruct the jury, in 
the absence of specific request. Texas & Pacific Railway Co. vy. 
Volk, 151 U.S. 73. But the contrary was early decided in Massa- 
chusetts. Page v. Pattee, 6 Mass. 459. Coffin v. Coffin, 4 
Mass. 1, 25. As to the duty to charge the jury, see Maxwell v. 
Massachusetts Title Ins. Co., 206 Mass. 197, 200, and Mahoney vy. 
Boston Elevated Ry. Co., 1930 A. S. 1135, s. e¢. Mass. 

Requests upon obvious points unnecessary. “A party may well 
assume that, without special requests therefor, the judge will 
properly instruct the jury on the leading points of the case, and if 
at the close of the charge he observes that the judge has omitted 
to refer to important matters which ought to be explained to the 
jury, or thinks he has instructed erroneously in regard to them, 
he may bring the omissions or errors to the attention of the court, 
and ask for proper instructions. This practice saves the judge 
from the necessity of dealing with elaborate, complicated prayers 
for rulings without an opportunity for reflection, and at the same 
time saves the parties their right to exceptions if the judge neglects 
and refuses to instruct upon the important questions in the case.” 
Brick v. Bosworth, 162 Mass. 334, 338. Pelatowski v. Black, 213 
Mass. 428, 429, 431. Mahoney v. Gooch, 246 Mass. 567, 571. 
Com. v. Johnson, 250 Mass. 320, 323, 324. Com. v. Hassan, 
235 Mass. 26, 32. Compare Quimby v. Jay, 196 Mass. 584. 
Zamore v. Boston Elevated Ry. Co., 198 Mass. 594. Accordingly, 
it seems that written requests before the arguments in jury cases 
are necessary only to present the minor, detailed or recondite 
propositions of law material to the case, as distinguished from the 
important and obvious ones. See Whitney Electrical Instrument 
Co. v. Anderson, 172 Mass. 1, 5. Rocci v. Massachusetts Acci- 
dent Co., 226 Mass. 545, 553, 554. Com. v. Allen, 256 Mass. 
452,455. Com. v. Enwright, 259 Mass. 152, 158, 159. Mahoney 
v. Boston Elevated Railway Co., 1930 A. S. 1135, s. ¢. Mass. 

When the requested instructions are so detailed that they 
relate to the legal effect of a part only of the testimony upon a 
particular subject, they need not be given at all. Buckley v. 
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Frankel, 262 Mass. 13. Ryder v. Board of Health, 1930 A. S. 
2087 s. ¢. Mass. . A request not strictly accurate may be 
sufficient to require the giving of correct instructions upon the 
general subject of the request. Cork v. Blossom, 162 Mass. 
330, 334. 

Judge need not notice requests except by instructing jury. A 
party cannot present requests, and require the judge to act upon 
them, during the testimony. Wood v. Skelley, 196 Mass. 114. 
Plunger Elevator Co. v. Day, 184 Mass. 130. Comstock v. 
Livingston, 210 Mass. 581, 583. Neither can a party require a 
judge to deal with requests otherwise than by charging the jury. 


‘Bonino v. Caledonio, 144 Mass. 299. Maxwell v. Mass. Title 


Ins. Co., 206 Mass. 197, 200. Herrick v. Waitt, 224 Mass. 415. 
Falk v. Carlton, 1930 A. S. 303, s. ec. Mass. 

Trials without jury. Requests are more necessary in actions 
at law without jury, for in such cases the judge is under no obliga- 
tion to make a finding of facts (Davis v. Boston Elevated Ry. Co., 
235 Mass. 482, 494; Maglio v. Lane, 268 Mass. 135; compare 
James Elgar, Inc. v. Newhall, 235 Mass. 373, where requests for 
rulings were erroneously called by counsel requests for findings), 
and requests for rulings of law furnish the only means by which 
the parties can compel the separation of the law from the facts so 
that the law may be reviewed. John Hetherington & Sons Ltd. 
v. William Firth Co., 210 Mass. 8, 17-19. The judge cannot be 
required to give reasons for his rulings. Williams v. Pittsfield 
Lime & Stone Co., 258 Mass. 65, 71. 

Presentation before arguments. Long before there was any rule 
on the subject, the practice of requiring the presentation of re- 
quests for rulings or instructions before the closing arguments, 
had become established. Com. v. Hassan, 235 Mass. 26. This 
practice applied to criminal cases as well as civil, and to cases in 
the supreme judicial court. Com. v. Hassan, 235 Mass. 26. 
Com. v. Allen, 256 Mass. 452. Com. v. Sacco, 259 Mass. 128, 
139. Com. v. Enwright, 259 Mass. 152, 158. For cases in 
which the rule has been applied, see Quimby v. Jay, 196 Mass. 
584. Randall v. Peerless Motor Car Co., 212 Mass. 352, 379. 
Viaux v. John T. Scully Foundation Co., 247 Mass. 296, 301. 
Lincoln v. Finkelstein, 255 Mass. 486. 

There is nothing in this rule “to prevent the presiding judge 
from receiving and passing, if he so elects, upon requests for 
instructions presented for the first time after the closing argu- 
ments and allowing an exception to the party aggrieved by the 
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giving or refusing of them. * * * The rule does not mean that 
leave must be obtained to present requests later, but that requests 
presented later cannot be entertained without the leave of the 
judge.” Robertson v. Boston & Northern St. Ry. Co., 190 
Mass. 108, 109. Chandler v. Prince, 221 Mass. 495, 509 (late 
oral request). 

It is a convenient practice, to obviate the necessity of pre- 
serving the original requests, for the judge to direct the stenog- 
rapher to copy into his notes the requests with respect to which 
exceptions have been taken. 

Judge may direct verdict without motion. As to the second para- 
graph of the rule, it is settled that a judge may direct a verdict with- 
out any motion by either party; the rule limits the remedy of the 
party whose application for a directed verdict is denied. Field y. 
Hamm, 254 Mass. 268, 271. O’Hare v. Gloag, 243 Mass. 533, 536. 

Implied ruling. Under the earlier law, a request of any kind 
for a directed verdict was not necessary to raise the point; the 
submission of a case to the jury when the evidence was insufficient 
in law was in itself an erroneous instruction, an exception to which 
raised the point. Brightman v. Eddy, 97 Mass. 478. McCreary 
v. Boston & Maine Railroad, 153 Mass. 300, 308. While a finding 
by a judge without a jury, in favor of the plaintiff, may involve 
a similar implied ruling that the evidence is in law sufficient, it is 
too late to except thereto after the finding is made, and conse- 
quently a request for a ruling is necessary to raise the point. 
Keohane, petr. 179 Mass. 69. Richards v. Appley, 187 Mass. 
521. New Bedford Cotton Waste Co. v. Eugen C. Andres Co., 
258 Mass. 13. Ames v. McCamber, 124 Mass. 85, 91. Reid v. 
Doherty, 1930 A. 8. 2269 s. ce. Mass. 

Motion for directed verdict now required, to save moving party’s 
rights. The requirement of a motion is valid, and a judge has 
no duty to notice a request for an instruction that the verdict 
must be for one party or the other. Carp v. Kaplan, 251 Mass. 
225. DeMarco v. Pease, 253 Mass. 499. Altman v. Goodman, 
255 Mass. 41. Floccher v. Sirianni, 256 Mass. 210. Bernier v. 
Pittsfield Coal Gas Co., 257 Mass. 188. W. A. Webster Co. v. 
Guaranty Mtge. & Security Corp., 257 Mass. 342. Healy v. 
O’Riley, 257 Mass. 413. Sheehan v. Strong, 257 Mass. 525. 
Batton v. DeViney, 259 Mass. 100. Dupuis v. Billerica, 260 
Mass. 210, 213. National Bank v. Cambridge S. S. Co. Inc., 
1930 A. S. 317, s. ¢. Mass. . Worster v. Perry, 1930 A. 8. 
501, s. ¢. Mass. . Palefsky v. Connor, 1930 A. S. 531, 





my 7 


ne - n  e S 


Ill 
pl 
sti 
M 


M 


ts 


ra- 
th- 


, 3 
36. 
ind 
the 
ent 


ary 
ing 
lve 
t is 
ise- 
int. 
ass. 


~ 


1 v. 
rty’s 


dict 
ass. 
nan, 
Tr V. 
). V. 
y v. 
525. 
260 
Inc., 
A.S. 
531, 





RULE 71 193 


s. ¢. Mass. . Com. v. Velleco, 1930 A. S. 1365, s. ce. 
Mass. . Compare Magaw v. Beals, 1930 A. S. 1639, s. e. 
Mass. . A verdict consisting of an answer to an issue is 


within the rule. Taylor v. Creeley, 257 Mass. 21, 28. The 
second paragraph of the rule requires the point in a jury case that 
on the pleadings, or evidence, or both, one party is entitled by law 
to prevail upon the whole case, or any count, to be raised by 
motion; but not a point relating to the sufficiency of the evidence 
to prove some fact not amounting to a verdict upon some branch 
of the case. Bray v. Hickman, 263 Mass. 409. Bascombe v. 
Inferrera, 1930 A. S. 993, s. ¢. Mass. . The second para- 
graph of the rule has no application to hearings without jury, 
and in such cases the sufficiency of the pleadings and evidence to 
support a finding may still be raised by requests for rulings. 
Fisher v. Drew, 247 Mass. 178, 181. 

Every ground open unless specification required. Unless the 
judge requires the moving party to specify the grounds of his 
motion (Guidi v. Great Barrington, 1930 A. S. 1849, s. ce. 
Mass. ), every ground within its terms, though not in the mind 
of court or counsel, is open on exception to the denial of the motion. 
Arruda v. Director General, 251 Mass. 255, 258. Krasnow v. 
Krasnow, 253 Mass. 528. Holton v. Am. P. P. Corp., 1931 A. S. 
371 s. ¢. Mass. 

Directed verdict for defect in pleading. Not only may the suffi- 
ciency of the evidence to sustain a verdict be raised by a motion, 
but also the sufficiency of the pleadings to sustain a verdict may 
be so raised, even though no demurrer has been filed. This right 
may have grown up as compensation for the older right to attack 
the pleadings after verdict by motion in arrest of judgment or 
writ of error, which was taken away by St. 1851 c. 233 §§ 32, 114, 
and St. 1852 ¢. 312 §§ 22, 77, now G. L. ec. 231 § 136 and G. L. ec. 
250 § 4. Murphy v. Russell, 202 Mass. 480. See also Montague 
v. Boston & Fairhaven Iron Works, 97 Mass. 502, 503. Tracey 
v. Grant, 137 Mass. 181. Note to Rule 53. Apparently it was 
unknown at common law. Klofski v. Railroad Supply Co., 235 
Ill. 146. A motion for a directed verdict for insufficiency of the 
pleadings is not a complete substitute for a demurrer; only a sub- 
stantial failure to set out a cause of action can be so raised. Chace 
v. Sherman, 119 Mass. 387, 391. Huntress v. Burbank, 111 
Mass. 213, 216. Downs v. Hawley, 112 Mass. 237, 241. Witt v. 
Potter, 125 Mass. 360. Eaton v. Fitchburg Railroad Co., 129 
Mass. 364, 366. Carnig v. Carr, 167 Mass. 544, 548 (citing cases 
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on the curing by verdict of defects in pleadings). George M. 
Pierce Co. v. Beers, 190 Mass. 199, 204. Whitten v. Haverhill, 
204 Mass. 95, 104. Doane v. Grew, 220 Mass. 171, 181. Simon 
v. Lettiere, 257 Mass. 563, 570. Maillet v. Mininno, 266 Mass. 
86. In like manner, the insufficiency of an answer with respect 
to the form of statement of a defence must be raised by demurrer, 
not by objecting to the evidence offered to support it nor by asking 
a ruling that it sets up no defence. Low v. Low, 197 Mass. 158, 

When ruling will be supported on ground not mentioned. A 
direction of a verdict for the defendant, not expressly based upon 
the insufficiency of the evidence only, may be supported upon the 
insufficiency of the pleadings. Granara v. Jacobs, 212 Mass. 
271. Brasslavsky v. Boston Elevated Ry. Co., 250 Mass. 403. 
Noyes v. Caldwell, 216 Mass. 525, 527. R. J. Todd Co. v. Brad- 


street Co., 253 Mass. 138, 143. Poland v. Otto, 243 Mass. 405, 
408. Eastman v. Steadman, 1929 A. S. 2163, s. e. Mass. 


Where a motion for a directed verdict, not expressly based upon 
the insufficiency of the pleadings, is denied, and the evidence was 
sufficient, exceptions will not be sustained because the pleadings 
were insufficient. Noyes v. Caldwell, 216 Mass. 525, 527. Ride- 
nour v. H. C. Dexter Chair Co., 209 Mass. 70, 78. Compare 
Arruda v. Director General, 251 Mass. 255, 258. But an erroneous 
ruling that the evidence is insufficient will not be sustained by 
invoking the insufficiency of the pleadings. Barry v. Woodbury, 
205 Mass. 592, 598. Kellogg v. Boston & Maine Railroad, 210 
Mass. 324. Nowell v. Equitable Trust Co., 249 Mass. 585, 597. 
Riley v. Flanagan, 264 Mass. 13. Compare Reilly v. Selectmen 
of Blackstone, 266 Mass. 503. See also Orr v. Keith, 245 Mass. 
35, 38. Cesana v. Johnson, 232 Mass. 444, 450. Parrot v. G. H. 
Mansfield & Co. Inc., 266 Mass. 121. This, in a way, is an excep- 
tion to the general rule that a right decision will be supported 
though the reason stated for it is wrong. Reilly v. Selectmen of 
Blackstone, 266 Mass. 503. Weidman v. Weidman, 1931 A. S. 
143 s. ¢. Mass. 


RULE 72. 
(Applicable to all cases.) 
TAKING OF EXCEPTIONS. 


No exception shall be allowed to any opinion, ruling, 
direction or judgment made in the presence of counsel, 
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unless it be taken at the time such opinion, ruling, 
direction or judgment is given. Exceptions to a 
charge to the jury shall be taken before the jury are 
sent out. When further instructions, rulings or direc- 
tions are given in the absence of counsel after the jury 
have been sent out, exceptions thereto shall be taken 
within twenty-four hours thereafter. Exceptions to 
any other opinion, ruling, direction or judgment made 
in the absence of counsel shall be taken by a writing 
filed with the clerk within three days after the receipt 
from the clerk of notice thereof. 


NOTE TO RULE 72. 


History. This rule is substantially the same as Common Law 
Rule 45 (1923). The first two sentences go back to Rule 34 
(1860). The third sentence goes back to Common Law Rule 48 
(1900). The fourth sentence goes back to Common Law Rule 
46 (1915). G. L. e. 221 § 21 provides for notice by the clerk to 
parties or counsel of a “decision” in “an action heard without a 
jury’; in practice, the clerk gives notice of many other decisions 
made by the court in the absence of parties or counsel. Without 
a provision for notice, “‘it is the duty of parties * * * to look out 
for their cases and to ascertain what steps are taken in their 
disposition.””’ Rosenbush v. Westchester Fire Ins. Co., 227 Mass. 
41,43, 44. See U.S. S. C. Equity Rule 4 (226 U. 8S. 650). 

Form of exception. Where it was well understood that a ruling 
was to be carried to a higher court, the judge may allow an excep- 
tion, although it was not formally noted. Newton v. Worcester, 
169 Mass. 516. Jones v. Newton St. Ry. Co., 186 Mass. 113, 
114. No set form of words is necessary to save an exception; 
it is enough that the judge is made to understand that the party 
wishes to save an exception. Thurston v. Blunt, 216 Mass. 264, 
266. Clarke v. Fall River, 219 Mass. 580, 587. Com. v. Min 
Sing, 202 Mass. 121, 125. 

Exception must be saved. The court has no power to allow 
an exception not actually saved. Herrick v. Waitt, 224 Mass. 
415, 417. Riley v. Brusendorff, 226 Mass. 310. Edwards v. 
Cockburn, 264 Mass. 112, 116. Jones v. Newton St. Ry. Co., 186 
Mass. 113. 
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Request or objection is not exception. The mere presentation of 
requests for rulings or instructions does not imply an exception in 
case they are refused. Leyland v. Pingree, 134 Mass. 367, 
Jones v. Newton Street Railway Co., 186 Mass. 113. Mere objec- 
tion is not exception. Ogden v. Aspinwall, 220 Mass. 100, 103. 

Exception to evidence. If a question is not objected to, or an 
objection is overruled, and the answer is responsive, it is then too 
late for exceptions to the admission of the question or to the 
refusal of the court to strike out the testimony. Com. v. Valen- 
tino, 257 Mass. 419. Boyle v. Columbian Fire Proofing Co., 182 
Mass. 93, 99. But where the answer followed the question so 
quickly that there was no time for objection or exception, the 
point may be raised by immediate request to strike out. Buckley 
v. Frankel, 262 Mass. 13, 15. Where the incompetent testimony 
was introduced into the answer, and was not responsive to the 
question, a request to strike out will raise the point, and exception 
may be taken to the refusal of the court to strike out the incom- 
petent part of the answer. Burke v. Kellough, 235 Mass. 405, 
408. But competent testimony need not be stricken out though 
not responsive to any question. Nelson v. Hamlin, 258 Mass. 
331, 341. Where testimony appears to be competent when 
received, but subsequently is shown to be incompetent, the point 
must be raised on motion to strike out. Morrison v. Holder, 214 
Mass. 366, 369. For the converse, see Boston Food Products Co. 
v. Wilson & Co., 245 Mass. 550, 560. Likewise, where evidence 
is admitted provisionally (sometimes spoken of as ‘“‘de bene,” 
Clarke v. Fall River, 219 Mass. 580, 586. Ryder v. Board of 
Health, 1930 A. S. 2087, s. ec. Mass. ), the failure to supply 
the further testimony making it admissible must be raised by 
motion to strike out. Alden Bros. Co. v. Dunn, 264 Mass. 
355, 362. 

Time of exception. Law of the case. In Blackburn v. Boston 
& Northern St. Ry. Co., 201 Mass. 186, 189, it was said that an 
order, not excepted to or appealed from, for a new trial on the 
question of liability only, allowing the award of damages to stand, 
even if erroneous (see Simmons v. Fish, 210 Mass. 563, Burke v. 
Hodge, 211 Mass. 156), “became the law of the case” for the suc- 
ceeding trial; and that the conduct of the judge presiding at the 
succeeding trial, in limiting the trial to the question of liability, 
was not the subject of exception. See also Barnes v. Springfield, 
268 Mass. 498. Emmons v. Alvord, 177 Mass. 466, 472. Massa- 
chusetts G. & O. Co. v. Go Gas Co., 267 Mass. 122. David 
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Feinburg Co. v. Joseph Chalfin & Co. Inc., 268 Mass. 199. 9 B. 
U. Law Review (Nov. 1929) 225 et seq. The familiar rule that a 
question of law that could have been raised at the trial cannot 
be raised on a motion for a new trial or petition to vacate judg- 
ment, so as to give rise to an exception, illustrates a similar prin- 
ciple. Moskow v. Burke, 266 Mass. 286. Beserosky v. Mason, 1929 
A.S. 2219, s. c. Mass. . Harvard Trust Co. v. Cambridge, 
1930 A. S. 523, s. ¢. Mass. . French v. Kemp, 1930 A. S. 
793, s. ¢. Mass. . Com. v. Vallarelli, 1930 A. S. 2103, s. ec. 
Mass. . Vengrow v.Grimes 1931 A.S.353s.c. | Mass. 

Implied ruling. Exception. While a finding by a judge without 
a jury, in favor of a plaintiff, may involve an implied ruling of 
law that the evidence is sufficient, it is settled that it is too late to 
except after the finding is made. Keohane, petr. 179 Mass. 69. 
Richards v. Appley, 187 Mass. 521. New Bedford Cotton 
Waste Co. v. Eugen C. Andres Co., 258 Mass. 13. Ames v’ 
McCamber, 124 Mass. 85, 91. Reid v. Doherty, 1930 A. S. 
2269, s. c. Mass. 

Requests ignored are denied. A finding by a judge, without 

passing upon requests for rulings duly made by the losing party, 
is an implied denial of them, from which an exception may be 
taken. John Hetherington & Sons Ltd. v. William Firth Co., 
210 Mass. 8, 17-19. Schmoll Fils & Co. v. 8. L. Agoos Tanning 
Co., 256 Mass. 195, 200. American Congregational Association 
v. Abbot, 252 Mass. 535. Sullivan v. Roche, 257 Mass. 166, 169. 
Woodworth v. Woodworth, 1930 A. S. 1103, s. ce. Mass. 
One mode of dealing with a multitude of hypothetical requests in 
a trial without jury, and of avoiding a reversal upon some moot 
question, is shown in Learned v. Hamburger, 245 Mass. 461, 474. 
See also Spector v. Zuckerman, 266 Mass. 168. Boston Morris 
Plan Co. v. Repetto, 1929 A. S. 2045, s. e. Mass. 

Party must specify on request. Not only must the exception be 
reasonably specific when taken (Callahan v. Fleischman Co., 262 
Mass. 437. Economy G. 8. Corp. v. Hart, 1931 A. S. 111, s. e. 


Mass. . Bucholz v. Green Bros. Co., 1930 A. 8. 1517, s. ec. 
Mass. . Bachinsky v. Rogers, 1930 A. S. 2265, s. ce. 
Mass. . Williams v. Winthrop, 213 Mass. 581. Sawyer 


v. Worcester Consol. St. Ry. Co., 231 Mass. 215, 219. Barker v. 
Loring, 177 Mass. 389, 391), but the excepting party, when re- 
quired by the court, must point out clearly what his contention is. 
Herrick v. Waitt, 224 Mass. 415. Randall v. Peerless Motor 
Car Co., 212 Mass. 352, 382, 383. Pendleton v. Boston Elevated 
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Railway Co., 266 Mass. 214. Guidi v. Great Barrington, 1930 A.S. 
A. 


1849, s. ¢. Mass. . Holton v. Am. P. P. Corp., 1931 A. §. 
371 s. ¢. Mass. 


Instructions in absence of counsel. As to the rule concerning 
further instructions in the absence of counsel, ‘‘the court has 
power to instruct juries in the absence of counsel, and if the parties 
or their counsel fail to attend they might, if-it were not for such a 
rule, lose their right to except to the instructions so given.” 
McCoy v. Jordan, 184 Mass. 575, 582. Goodrum v. Grimes, 185 
Mass. 80, 82. “It is the duty of parties, where there is no express 
provision to the contrary, to look after their cases and to ascertain 
what steps are taken in their disposition.”” Rosenbush v. West- 
chester Fire Ins. Co., 227 Mass. 41, 43, 44. Dziegiel v. Westford, 
1931 A. 8S. 343 s. ¢. Mass. . Directing a verdict, after 
the jury have reported a disagreement, is a ‘further instruction,” 
within the rule. White v. Sharpe, 219 Mass. 393. 

Three days for exceptions to rulings in absence of counsel. Where 
a ruling is made in the absence of counsel in a case, other than a 
jury case after the jury have been sent out, the law before 1915 
required a claim of exception within a reasonable time, no special 
time having been fixed (Simmons v. Poole, 227 Mass. 29; Rosen- 
bush v. Westchester Fire Ins. Co., 227 Mass. 41, 43; Thurston v. 
Blunt, 216 Mass. 264, 266; Crawford v. Roloson, 262 Mass. 527); 
but since 1915 a limit of three days has been fixed by this rule. 
New Bedford Cotton Waste Co. v. Eugen C. Andres Co., 258 
Mass. 13, 16. Filing a bill of exceptions within three days is 
probably a sufficient taking of exceptions within this rule. Law- 
rence v. Board of Registration, 239 Mass. 424, 427. 

Yquity cases. Until the present rule, the provisions now con- 
tained in the rule did not apply of their own force to equity cases 
but were sometimes adopted by analogy. Graves v. Hicks, 194 
Mass. 524. Sullivan v. Roche, 257 Mass. 166, 169. Withering- 
ton v. Eldridge, 264 Mass. 166, 172, 173. Exceptions taken at the 
trial of a jury issue in an equity case follow the common law 
practice, and are prosecuted by a bill of exceptions. Witherington 
v. Eldridge, 264 Mass. 166, 172, 173. 

Extraordinary power of full court to revise rulings. It seems that 
the supreme judicial court has power to notice and act upon a 
decisive point not properly raised by exception but obvious upon 
the record, where it is necessary in order to prevent a miscarriage 
of justice. Noyes v. Noyes, 224 Mass. 125, 134. 
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RULE 73. 
(Applicable to civil cases.) 
FILING OF BILLS OF EXCEPTIONS. 


Exceptions not arising out of a trial or hearing on 
the merits shall be reduced to writing in a summary 
manner and filed with the clerk, and notice thereof 
shall be given to the adverse party, within twenty days 
after the opinion, ruling, direction or judgment ex- 
cepted to is given, unless further time is allowed by 
the court. 

In all cases application for an extension of time for 
filing exceptions shall be made by a motion which 
shall state the name of the justice to whose opinion, 
ruling, direction or judgment the exceptions were 
alleged; the date of the verdict or finding, or of the 
opinion, ruling, direction or judgment excepted to; 
and the number of extensions that have been granted, 
if any, with the date of expiration of the last extension. 

Time for filing exceptions shall not be extended for 
more than seven days without at least twenty-four 
hours notice to the adverse party and an opportunity 
to be heard. 


NOTE TO RULE 73. 


History. Common Law Rule 51 (1923) undertook to state the 
time for filing exceptions in civil cases tried by a jury or without 
a jury, as to which the statute (G. L. c. 231 § 113) specifically 
provides that the exceptions “shall be reduced to writing in a 
summary manner and filed with the clerk, and notice thereof shall 
be given to the adverse party, in civil cases tried by a jury, within 
twenty days after the verdict is rendered, and in cases tried 
without a jury, within twenty days after the notice of the decision 
has been received, unless further time is allowed by the court.” 
By G. L. ec. 221 § 21 “when a decision is rendered in an action 
heard without a jury, the clerk shall give notice thereof to the 
parties of their attorneys.”” Common Law Rule 51 (1923) pur- 
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ported to require action within twenty days after the finding, in 
cases tried without jury, instead of within twenty days after the 
receipt of the notice of decision as allowed by the statute. Trager 
v. Webster, 174 Mass. 580. See also Everett-Morgan Co. vy. 
Boyajian Pharmacy, 244 Mass. 460, 462. This originated in 
Common Law Rule 44 (1906). In criminal cases the bill of excep- 
tions must be filed and notice given to the commonwealth within 
three days after the verdict or after the opinion, ruling, direction 
or judgment excepted to, unless a further time, not exceeding 
five days without the consent of the district attorney, is allowed 
by the court. G. L. ce. 278 § 31, as amended by St. 1926 c. 329 § 6. 

The first paragraph of the new rule limits the scope of the rule 
to the case omitted from the statute, without attempting to restate 
matters fully covered by the statute. Exceptions as to inter- 
locutory rulings should be filed as stated in the rule, and allowed 
promptly under G. L. ec. 231, §§ 113, 114 and Rule 74, although 
they may have to lie upon the files until the case is ripe for final 
judgment. Brooks v. Shaw, 197 Mass. 376, 378. Barnett v. 
Loud, 243 Mass. 510, 513. Written notice of the filing of all 
bills of exceptions is required by Rule 3 (Day v. McClellan, 236 
Mass. 330, 332), and the proper form of notice is discussed in a 
note to that rule. 

Power to extend time. Apart from the rule, any extension of 
time for filing exceptions might be allowed ex parte. Kennedy v. 
Hub Manuf. Co., 221 Mass. 136, 139. Hellier v. Loring, 242 
Mass. 251. An extension of time cannot be granted after the 
time for filing exceptions has once been allowed to expire; the 
right must be kept alive. See Note to Rule 2. It was once said 
that a judge may allow a bill of exceptions not seasonably filed, 
if the adverse party consents. Walker v. Moors, 122 Mass. 501. 
Compare Allen, petr. 255 Mass. 227. Where a judge allows a 
bill of exceptions filed later than the time allowed, a valid exten- 
sion of time is presumed. Brigham v. Brigham, 147 Mass. 159. 

Certificate. The usual method of raising a question of law as to 
the filing of or notice upon a bill of exceptions, and the consequent 
right of the court to allow it, is by the certificate of the justice in 
allowing or disallowing the bill or in allowing it conditionally 
(Purcell v. Boston, Halifax and P. E. I. SS. Line, 151 Mass. 158. 
Riley v. Brusendorff, 226 Mass. 310, 313. Lawrence v. Board of 
Registration, 239 Mass. 424, 427. Herbert v. G. E. Lothrop 
Theatres Co. 1930 A. S. 2345, s. c. Mass. ) and the truth 
of this certificate cannot be attacked upon petition to establish 
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the truth of exceptions (Day, petr. 234 Mass. 576. Money- 
weight Scale Co. petr. 225 Mass. 473, 478) but exceptions to the 
allowance or disallowance or dismissal of the bill will lie. Purcell 
y. Boston, Halifax and P. E. I. SS. Line, 151 Mass. 158. Hurley 
v. Boston Elevated Ry. Co., 213 Mass. 192. There is, however, 
no such thing as an exception to the disallowance of a bill of 
exceptions as not conformable to the truth. Com. v. Kossowan, 
265 Mass. 436. 

Dismissal. Where the exceptions were filed too late, or without 
lawful notice, dismissal rather than disallowance is the accurate 
entry. Day v. McClellan, 236 Mass. 330. 

Full or abridged record. The words “in a summary manner” 
require the evidence and doings at the trial to be stated in narra- 
tive form, so as to present as briefly as practicable the questions 
of law, instead of leaving the full court to search through a mass 
of verbiage largely immaterial. Cornell-Andrews Smelting Co. v. 
Boston & Providence Railroad Corporation, 215 Mass. 381. 
Taylor v. Pierce Bros. Ltd., 219 Mass. 187. Com. v. Lacourse, 
257 Mass. 229. John B. Frey Co. Ine. v. 8. Silk Inc., 245 Mass. 
534. Stegeman v. Kelley, 267 Mass. 450. Yet if a bill of excep- 
tions is not found to conform to the truth, the judge may send the 
case up on the full transcript and record. G. L. c. 231 §119. The 
controversy over the full and the abridged record on appeal is of 
long standing, and strong arguments exist on each side. 35 Har- 
vard Law Review (Jan. 1922) 298. 56 Am. Law Review (March- 
April 1922) 231 et seq. 43 Am. Bar Assn. Report (1918) 446. 
Second Report of the Judicial Council (Nov. 1926) 35. Second 
and Final Report of the Judicature Commission (1921 H. D. 
1205) 68. The Legislature has recently favored the full record 
in certain important criminal cases. G. L. c. 278 §§ 33A-33G, 
inserted by St. 1925 c. 279. St. 1926 c. 329. Com. v. McDonald, 
264 Mass. 324, 334. In equity the full record is still insisted on 
by Massachusetts law (G. L. c. 214 § 24. Romanausky v. Skutu- 
las, 258 Mass. 190. Zaff v. Brown, 265 Mass. 598), although the 
Supreme Court of the United States requires a record in narrative 
form. U. 8.8. C. Equity Rules 75-77 (226 U. S. 671). Barber 
Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 
U.S. 372. U.S. S.C. Revised Rule 8 (275 U. S. 600). 

Time of filing bill of exceptions not affected by motion for new trial. 
It has been suggested that where a motion for a new trial has been 
filed, and exceptions have been claimed as well, the time within 
which a bill of exceptions must be filed should not begin to run 
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until the motion for a new trial has been disposed of. In support 
of this suggestion, a federal practice to that effect is cited. Slip 
Searf Co. v. Wm. Filene’s Sons Co., 289 Fed. 641, 643. Moss vy. 
Sherburne, 11 F. (2d) 579, 580. United States Shipping Board 
v. Atlantic Corp., 16 F. (2d) 27, 28. But it seems unwise to 
increase the opportunity for delay in such a way, in view of the 
want of merit in most motions for new trial and many exceptions. 
Where the motion for a new trial is based upon alleged errors of 
law, and thus duplicates the exceptions, the court need not enter- 
tain it unless the moving party waives his exceptions. Sylvester 
v. Mayo, 1 Cush. 308. Anthony v. Travis, 148 Mass. 53. Wheeler 
v. Klaholt, 178 Mass. 141. 


RULE 74. 
(Applicable to civil cases.) 
ALLOWANCE OF BILLS OF EXCEPTIONS. 


If within three months after filing, a bill of exceptions 
has not been allowed or disallowed by the justice to 
whose rulings the exceptions were taken, the clerk shall 
forthwith notify the parties interested and such justice 
that unless within thirty days thereafter, or within 
such further time as may be allowed, the bill of excep- 
tions is presented to such justice for allowance and is 
by him allowed, it will be dismissed and judgment or 
decree will be entered as though no exceptions had 
been filed. Such justice may grant further time, and 
no other justice may do so, except in the cases pro- 
vided for by G. L. c. 231 § 115 or in the absence of 
such justice from the commonwealth or where any one 
extension does not exceed seven days. 

If, within such time, the bill of exceptions is not 
allowed, the exceptions shall be dismissed by the clerk 
without further notice or order, and in a civil case at 
law judgment shall be entered as though no bill of 
exceptions had been filed. 
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In all cases application for an extension of time for 
the allowance of exceptions shall be made by a motion 
which shall state the name of the justice to whose 
opinion, ruling, direction or judgment the exceptions 
were alleged; the date of the filing of the bill of excep- 
tions; and the number of extensions that have been 
granted, if any, with the date of expiration of the last 
extension. 


NOTE TO RULE 74. 


History. The following are the statutes material to this rule:— 

G. L. ec. 231 § 113. ‘“* * * The presiding justice shall there- 
after (i.e. after filmg), upon their presentation to him by any 
party to the action, examine the exceptions, and after hearing the 
parties, determine whether they are conformable to the truth. 
The excepting party may be allowed to make such amendments to 
his bill of exceptions as will make it a more accurate statement of 
the exceptions originally filed by him. If the presiding justice 
finds that the exceptions, with any amendments thereof thus 
allowed, are conformable to the truth, he shall allow them.” 

G. L. ec. 231 § 114. “If an excepting party, in any civil cause in 
which exceptions may be alleged, shall not within such time after 
the filing of his exceptions as the court may determine to be 
reasonable thus present them to the court for allowance, the court 
in which the exceptions were taken and filed may, after notice to all 
parties interested, order them dismissed, and thereupon proceed to 
enter judgment in the same manner as if no exceptions had been 
filed. No exceptions shall thus be dismissed within three months 
after the date of their filing.” 

This rule is based upon Common Law Rule 53 (1923). It 
originated in Common Law Rule 64, adopted January 6, 1912, to 
regulate the practice under St. 1911 c. 212, now G. L. ec. 231 § 114. 
Frank, petr. 213 Mass. 194. The form of the original rule appears 
in Farris v. St. Paul’s Baptist Church, 220 Mass. 356. 

Dismissal on motion. The rule does not prevent the court from 
dismissing exceptions at an earlier time than the rule provides, 
but not earlier than the three months allowed by G. L. ¢. 231 § 114. 
Frank, petr. 213 Mass. 194. While exceptions may be dismissed 
automatically under the rule, a motion to dismiss them may be 
made. Bath Iron Works, Ltd. v. Savage, 262 Mass. 123, 127. 

What judge may grant extensions of time for allowance. Exten- 
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sions of time for the presentation and allowance of bills of excep- 
tions may be granted, but only by the justice from whose rulings 
the exceptions were taken, except in the cases specified in the rule. 
Herbert v. G. E. Lothrop Theatres Co. Inc. 1930 A. S. 2345, s. e. 

Mass. . Once the time allowed by the rule and any 
extensions has expired, the power of the court to grant a further 
extension or to allow the exceptions is at an end. See note to 
Rule 2. 

Duty of judge, parties, and clerk. It is the statutory duty of the 
judge, upon presentation to him of the exceptions, to give a hearing 
thereon, and determine whether to allow or disallow the excep- 
tions. The mere presentation of the exceptions to the judge 
within the three months does not prevent the operation of the rule. 
Bath Iron Works, Ltd. v. Savage, 262 Mass. 123, 125. The rule 
applies unless within the three months the court takes action 
by granting a hearing and allowing or disallowing the exceptions. 
Bath Iron Works, Ltd. v. Savage, 262 Mass. 123, 125, 126. Com- 
pare Farris v. St. Paul’s Baptist Church, 220 Mass. 356, 358. 
Com. v. Kossowan, 265 Mass. 436, 438. The failure of the judge 
to perform his statutory duty does not excuse the excepting party 
from his duty of pressing for action on the exceptions after the 
clerk has given the notice under the rule and before the exceptions 
have been dismissed under the rule. Bath Iron Works, Ltd. v. 
Savage, 262 Mass. 123, 126. Delay by the clerk in sending notice 
is immaterial; the thirty-day period does not begin to run until no- 
tice is given. Bath Iron Works, Ltd. v. Savage, 262 Mass. 123, 127. 
The presumption is that the clerk performed his duty promptly, 
although no record of giving notice is kept. Flynn, petr. 265 
Mass. 310. If the excepting party diligently presses for the 
allowance of his exceptions at all stages, and the judge nevertheless 
neglects to act by certificate in writing signed by him allowing 
or disallowing the exceptions, the excepting party has his remedy 
by petition to prove exceptions. C. F. Hovey Co. petr. 254 
Mass. 551. Bath Iron Works, Ltd. v. Savage, 262 Mass. 123, 
126. 

Interlocutory exceptions must be allowed promptly. It has been 
suggested that since exceptions relating to interlocutory rulings 
cannot be entered or heard in the supreme judicial court until 
the case has become ripe for final judgment (Weil v. Boston Ele- 
vated Railway Co., 216 Mass. 545; Anti v. Boston Elevated Rail- 
way Co., 247 Mass. 1, 3; Barnett v. Loud, 243 Mass. 510. Cos- 
mopolitan Trust Co. v. Cohen, 244 Mass. 128, 130. Compare 
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G. L. ec. 231 § 135, as amended by St. 1929 ec. 265), the settlement 
of exceptions in the superior court, relating to interlocutory 
rulings, might well be delayed until after the decision on the 
merits, when it might appear that they had become immaterial 
or that the excepting party no longer desired to press them. 
Any justice who wishes to grant such a long and indefinite exten- 
sion may do so under the rule, but a justice who prefers to settle 
the bill of exceptions while he still remembers the case ought to 
have the right to do so. See Brooks v. Shaw, 197 Mass. 376, 378. 

Miscellaneous. Joint bills of exceptions, even by adverse 
parties, are discussed in Barrell v. Globe Newspaper Co., 268 
Mass. 99. 

For the right to reserve a case for the full court upon the plead- 
ings and evidence where a bill of exceptions is not allowed, see 
G. L. ec. 231 § 119. 

The justice may require an excepting party to furnish him with 
a transcript of the evidence and instructions, to aid him in passing 
upon the bill of exceptions. G. L. c. 231 § 121. 


RULE 75. 
(Applicable to civil cases at law.) 
REPORTS. 


Where a case is reserved for report, the counsel for 
the plaintiff or of the party at whose request it is re- 
served shall file a draft report within twenty days 
thereafter, or within such further time as the court 
may by special order allow. 

If within such time such draft report is not filed, the 
reservation for report shall be vacated by the clerk 
without further notice or order, but the court may 
before judgment again reserve the case for report. 


NOTE TO RULE 75. 


The first paragraph is the same as Common Law Rule 54 
(1923), which originated in Common Law Rule 55 (1915). The 
second paragraph is new. 
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An extension of time under this rule must be granted before 
the expiration of the time previously limited. Brown v. Grow, 
249 Mass. 495, 498, 499. Note to Rule 2. 

Where there has been a failure to comply with this rule, the 
justice may well decline to report the case; but the rule does not 
limit his right under G. L. ce. 231 §§ 111, 112, to report a civil 
action at law at any time after the verdict, finding, or other deter- 
mination of the facts (Jordan Marsh Co. v. Cohen, 242 Mass. 
245, 250. Pillsbury Flour Mills Co. v. Bresky, 263 Mass. 145), 
or after the decision of an interlocutory question. Even where 
there has not been compliance with the rule, the justice has power 
for a reasonable time, limited of course by final judgment, to 
report the case. Leland v. United Commercial Travelers of 
America, 233 Mass. 558. Brown v. Grow, 249 Mass. 495. Under 
the first paragraph of the rule, before the second paragraph was 
added, it appeared that the reservation for report, without com- 
pliance with the rule, prevented the case from being ripe for 
judgment until some indefinite period of reasonable time had 
expired, and then it became immediately ripe for automatic 
judgment. Porter v. Boston Storage Warehouse Co., 238 Mass. 
298. The second paragraph is an attempt to make certain the 
duty of the clerk, where there is no compliance with the rule, and 
to make a case ripe for judgment where nothing stays judgment 
except a reservation for report under which diligence has not been 
exercised. See Rule 79. 

For the right to report cases in equity, see G. L. ce. 214 §§ 30, 31. 
For the right to report criminal cases, see G. L. c. 278 § 30, Com. v. 
Cronin, 245 Mass. 163, Com. v. Baldi, 250 Mass. 528, 536, 537. 
At law a report takes up only questions of law. Dodge v. Com- 
missioner of Corporations & Taxation, 1930 A. S. 2153, s. e. 
Mass. 


RULE 76. 
(Applicable to equity cases.) 
REPORT OF EVIDENCE. 


Upon an appeal, where a report of the testimony 
has been requested as provided in G. L. c. 214 § 24, or 
where the court directs such a report, the stenographer 
or other person designated by the justice shall report 
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the same by filing a certified transcript thereof in the 
clerk’s office, subject to the right of the justice to 
direct that the report, before copies thereof are pre- 
pared for the use of the supreme judicial court, be 
submitted to him for such correction as he may direct. 


NOTE TO RULE 76. 


History. This resembles Equity Rule 29 (252 Mass. 609). It 
ean be traced back to 8S. J. C. Chancery Rule 34 (1860: 14 Gray 
359). 

The early practice in Massachusetts was to try equity cases 
upon depositions or by issues to a jury, although the court might 
hear them upon oral testimony. 8. J. C. Chancery Rule 29 
(1836: 24 Pick. 417). The use of depositions as the ordinary 
method of presenting evidence in equity was abandoned by St. 
1852 c. 312 § 85, which made substantially the provision now con- 
tained in G. L. ec. 233 § 67, that “evidence in equity proceedings 
shall be taken in the same manner as in actions at law, unless the 
court otherwise orders; but this section shall not prevent such use 
of affidavits as has been heretofore allowed.” In practice, the 
presentation of evidence upon the merits by depositions or affi- 
davits is obsolete. Parker v. Nickerson, 137 Mass. 487, 490. 

Until 1859 there was no appeal even in equity from a single 
justice to the full court, and exceptions and reports furnished the 
only means of correcting errors in equity cases, apart from bills of 
review. Parker v. Nickerson, 137 Mass. 487, 491. 

Appeals in equity. By St. 1859 ¢. 237 (G. L. c. 214 §§ 19, 26) 
a party aggrieved by an interlocutory or final decree in equity was 
given a right of appeal to the full court. The appeal carries up 
the whole case, including questions of law, fact and discretion 
(Wright v. Wright, 13 Allen 207. Mulrey v. Carberry, 204 Mass. 
378, 381. Hollingsworth & Vose Co. v. Foxborough Water 
Supply District, 171 Mass. 450, 454. Harris v. Mackintosh, 
133 Mass. 228. Shikes v. Gabelnick, 1930 A. 8. 2011, s. ec. 
Mass. ), and not, as at law, merely the question of law to be 
determined. G. L. ec. 231 § 135; but see its later form, St. 1929 c. 
265 § 1. George, the Count Joannes v. Underwood, 6 Allen 240. 
O’Brien v. Shea, 208 Mass. 528, 533, 534. See also Old Dominion 
Copper M. & 8S. Co. v. Bigelow, 203 Mass. 159, 221. Until St. 
1913 c. 716 § 4 (G. L. e. 214 § 25) error in the admission or exclu- 
sion of evidence at the hearing of an equity case was not open on 
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appeal even though all the evidence was reported, but could be 
raised only on exceptions or report. Knowles v. Knowles, 205 
Mass. 290. Clare v. Doble, 196 Mass. 91, 94. The present 
statute, G. L. ec. 214 § 25, allowing questions of evidence shown in 
the report of the evidence to be raised by appeal, brings the prac- 
tice into conformity with the equity practice in other jurisdictions 
and with the practice in masters’ cases here. Mackintosh, petr. 
246 Mass. 482, 483. Pigeon’s case, 216 Mass. 51, 55. 

Scope of review on appeal in equity. No facts or evidence reported. 
The principle is that the full court will review the work of the court 
below so far as the full court has before it the means of so doing. 
Where there is a simple appeal from the decree, with no report 
of material facts and no report of the evidence, nothing is open 
beyond the question whether the decree is within the scope of the 
bill. The entry of the decree imports the finding of every fact 
necessary to support it, and the decree must stand if under the 
pleadings it was possible to introduce evidence which would 
justify the decree. Unfortunately, the multitude of reported de- 
cisions upon this point and others discussed in this note have never 
been collected into one citable authority. It is practicable to cite 
only a few of the cases. Smith v. Townsend, 109 Mass. 500. 
Stanley v. Stark, 115 Mass. 259, 261. Brogna v. Commissioner of 
Banks, 248 Mass. 241, 243. Goss v. Donnell, 263 Mass. 521. 


Levinson v. Connors, 1929 A. S. 2167, s. e. Mass. . Abeloff 
v. Peacard, 1930 A. 8. 1321, s. ec. Mass. . Note to Rule 28. 


Report of material facts, on appeal. In many cases the full 
court has before it a report by the court below, of the material 
facts. While a party may not catechize a judge by means of 
requests for findings of fact and thus require him to find every fact 
deemed important by counsel (Berman v. Coakley, 257 Mass. 
159), G. L. ec. 214 § 23 requires the justice, whether the evidence is 
reported or not, to “report the material facts found by him, if so 
requested by the appellant within four days after the appellant 
has been notified of the entry of the decree.”’ Allen v. French, 
178 Mass. 539. Snow v. Boston Blank Book Manuf. Co., 153 
Mass. 456. Such a report is merely an extension of the record 
in order to give greater scope to the appeal. Building Inspector 
v. Gauthier, 259 Mass. 615. Hildreth v. Thibodeau, 186 Mass. 
83. The justice may require the appellant to furnish him with a 
transcript of the evidence, to aid him in making the report. 
G. L. ¢. 231 § 121, as amended by St. 1927 ce. 332 §9. Sucha 
report of facts has no relation to the report provided for by G. L. 
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ce. 214 §§ 30, 31. The court may, and often does, voluntarily file 
findings of fact, which have the same effect as a report of material 
facts under the statute, and become part of the record in equity. 
Boston 8. D. & T. Co. v. Wickham, 254 Mass. 471. Romanausky 
y. Skutulas, 258 Mass. 190. First National Bank v. Swift, 258 
Mass. 573. Calkins v. The Wire Hardware Co. 267 Mass. 52. 
Compare the rule at law. Samuel v. Page-Storms Drop Forge 
Co., 243 Mass. 133, 135. Powdrell v. Du Bois, 1931 A. 8S. 51, 
g. C. Mass. . Where the evidence is not reported, the 
findings of fact must be taken as true, and the question on appeal 
is whether, on the pleadings and the facts found, the decree was 
correct. Melville Shoe Corporation v. Kozminsky, 268 Mass. 
172. Brodrick v. O’Connor, 1930 A. 8. 967, s. ce. Mass. 
Patterson v. Pendexter, 259 Mass. 490, 492. Granlund v. Saraf, 
263 Mass. 76, 79. Corkum v. Clark, 263 Mass. 378, 382. Where 
the report of facts states the basic facts and a conclusion of fact 
from them, without the evidence, the question whether the con- 
clusion of fact is proper upon the basic facts, is open, and the con- 
clusion of the judge below carries no weight with the full court. 
Tait v. Downey, 267 Mass. 422, 425. Columbian Insecticide Co. 
v. Driscoll, 1930 A. 8. 767, s. ce. Mass. . See also Nichols 
v. Atherton, 250 Mass. 215. Jones v. Clark, 1930 A. 8S. 1377, 
8. C. Mass. . Coghlin v. White, 1930 A. S. 1881, s. ec. 
Mass. 

Report of evidence, on appeal. Where the full court has before 
it a report of the evidence, with or without a report or finding of 
facts, the scope of the appeal is increased. ‘The evidence must be 
examined and the case decided according to the judgment of 
this [the supreme judicial] court as to the facts, giving due weight 
to the findings of the judge; but his decision will not be over- 
turned unless plainly wrong. The presumption in favor of the 
correctness of the decree appealed from and of the findings of fact 
made is peculiarly strong, because the judge who hears the testi- 
mony from the mouths of the witnesses has better means of weigh- 
ing the credibility of their conflicting statements than the full 
court can possibly have upon the printed record of their testi- 
mony.” Berman v. Coakley, 257 Mass. 159, 162. Moss v. Old 
Colony Trust Co., 246 Mass. 139, 143, 144 (comparing the practice 
at law). Old Corner Book Store v. Upham, 194 Mass. 101, 106. 
Casey v. Harry 8. Gordon Leather Co., 259 Mass. 188. Gordon 
v. Willits, 263 Mass. 516. Edwards v. Cockburn, 264 Mass. 112, 
118. Beaudette v. Graham, 267 Mass. 7. Wasserman v. Hol- 
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lidge, 267 Mass. 460, 469, 470. Draper v. Draper, 267 Mass. 
528. New England W. H. Co. v. Nolan, 268 Mass. 191. This 
rule does not apply where the evidence is documentary, or not in 
dispute, and the appellate court may draw the inferences of fact 
therefrom just as well as the judge below. Curran v. Magee, 244 
Mass. 1, 5. Mansfield v. Wiles, 221 Mass. 75, 84. Clark y. 
MeNeil, 246 Mass. 250. Poland v. Beal, 192 Mass. 559. Howard 
v. Smith, 249 Mass. 522. Old Corner Book Store v. Upham, 194 
Mass. 101. Rubenstein v. Lottow, 220 Mass. 156, 165, 166 
(witnesses equally unreliable). Sanderson v. Norcross, 242 
Mass. 43. Glass v. Glass, 260 Mass. 562, 563. 

Must be order of record, for report of evidence. Unless the evidence 
is reported under the statute and rule, it does not become part of 
the record any more than at law, though taken down by the 
stenographer. Anderson v. Learoyd, 176 Mass. 431. Abeloff 


v. Peacard, 1930 A. S. 1321, s. e. Mass. . Brodrick vy. 
O’Connor, 1930 A. 8. 967, s. ce. Mass. . For the rule at 
law, see Blankenburg v. Commonwealth, 260 Mass. 369, 377. 
Tyndale v. Stanwood, 186 Mass. 59. 


In order to present the evidence to the full court, St. 1859 ec. 
237 §6 (G. L. c. 214 § 24) provided, to quote from the present 
statute, that “upon an appeal, the testimony of witnesses who 
have been examined orally before a justice of either court shall, 
at the request of any party made before any evidence is offered, be 
reported to the full court’”’ and that “the courts shall provide by 
general rules for some convenient and effectual means of having 
the same reported by the justice by whom the case is heard or by 
a person designated by him for that purpose.” Pursuant to the 
statute, S. J. C. Chancery Rule 34 (1860: 14 Gray 359) provided 
for the appointment of ‘‘some disinterested person” to take the 
evidence. After court stenographers became common, the 
“disinterested person” was the court stenographer, disguised 
under the title of “commissioner.” Equity Rule 29 (252 Mass. 
609) omitted the provision for appointment of a disinterested 
person, and provided that the evidence may be reported. That 
implies, what the present rule expressly states, that the court 
stenographer as such will report the evidence, for the transcript 
of which he is to be paid at the rate of fifteen cents a hundred 
words. G. L. ec. 221 §88, as amended by St. 1927 c. 332 § 5. 
Chute v. Cronin, 1930 A. 8. 2365, s. e. Mass. 

The clerk ought to note in the record the fact that the court has 
ordered the evidence reported, so that on appeal the authority for 
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the report of evidence may appear. See Abeloff v. Peacard, 
1930 A. S. 1321, s. e. Mass. , where the evidence and the 
remainder of the record were, by an irregular practice, sent up 
separately, though each was attested by the clerk; but in neither 
was there anything to show that the court had ordered the evi- 
dence reported. Of course the clerk, not the stenographer, is the 
proper officer to note such order. The finding by the justice, upon 
his personal knowledge, that no request for a report of the testi- 


mony was seasonably made, is conclusive. Brodrick v. O’Connor, 
1930 A. S. 967, s. ¢. Mass. . But the justice, in his discre- 


tion, may order nunc pro tunc that the evidence be reported, even 
after the hearing. Mulrey v. Carberry, 204 Mass. 378, 381, 382. 
Brodrick v. O’Connor, 1930 A. 8. 967, s. ec. Mass. 

Preparation, waiver, and correction of report of evidence. Although 
the clerk has charge of the preparation of the record for the 
appellate court (Niosi v. Leveroni, 1931 A. S. 123, s. ¢. Mass. 

), the appellant must see to it that all the evidence and ex- 
hibits are reported. Goshein v. Chavenson, 261 Mass. 403. 

There can be no abridgment of the evidence on appeal with- 
out consent of parties and of the justice. Romanausky v. Sku- 
tulas, 258 Mass. 190. In some cases the appellant has waived 
the report of the evidence, and has been content to go up on the 
findings of fact and the pleadings. Columbian Insecticide Co. v. 
Driscoll, 1930 A. S. 767, s. ¢. Mass. . Zaft v. Brown, 265 
Mass. 598. But cases may easily be imagined in which the appellee 
should have a right to insist upon a report of the evidence, to 
destroy some particular finding favorable to the appellant. 

The provision of the rule for correction of the report follows the 
analogy of the procedure in taking felony cases to the supreme 
judicial court on a transcript of the evidence under G. L. c. 278 
§33A (St. 1926 c. 329 § 1). 


RULE 77. 
(Applicable to criminal cases and cases of delinquent children.) 
CLAIM OF APPEAL. 


An appeal under G. L. c. 278 § 28 shall be claimed 
within three days after the judgment from which the 
appeal is taken. 
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NOTE TO RULE 77. 


The former statute as to civil appeals from the superior court, 
R. L. ec. 173 § 96, like the present statute as to criminal appeals, 
G. L. ¢. 278 § 28, did not prescribe for all cases the time of taking 
the appeal. By Common Law Rule 47 (1900), Common Law 
Rule 44 (1906) and Common Law Rule 52 (1915), a time limit for 
claiming appeal in cases not provided for by statute, was created. 
But by G. L. ec. 231 § 96 the time for claiming appeal in all civil 
cases at law was fixed at twenty days. Greenia v. Greenia, 206 
Mass. 449. Rosenbush v. Westchester Fire Ins. Co., 227 Mass. 41. 
Common Law Rule 51 (1923) nevertheless preserved a time limit 
for claiming appeal “‘in cases where a question may be taken to the 
supreme judicial court by appeal, for which no time is fixed by 
statute,” and this could hardly be given effect at all unless applied 
to criminal appeals from the superior court. See Com. v. Hassan, 
235 Mass. 26. The new rule fixes the time for criminal appeals 
to the supreme judicial court at three days, by analogy to excep- 
tions in criminal cases (G. L. c. 278 § 31; St. 1926 c. 329 § 6) and 
to the time already provided for such appeals in certain cases by 
G. L. e. 273 § 12. For the computation of time, see note to Rule 2. 

By a relaxed practice (Morse v. O’Hara, 247 Mass. 183, 186) 
the ‘‘judgment” from which the appeal may be taken may be a 
final decision short of the sentence. Com. v. McCormack, 126 
Mass. 258. Com. v. Dunleay, 157 Mass. 386. An appeal in such 
a case does not stay the imposition of the sentence, except in a 
capital case. G. L. c. 279 § 4, first enacted by St. 1895 c. 469. An 
earlier conflict of authority in civil cases, on the question whether 
an appeal could be taken from anything short of final judgment, 
was settled by G. L. c. 231 § 96, which made it clear that civil 
appeals must in all cases be taken before judgment. Cheraska v. 
Ohanasian, 259 Mass. 341. Burnham v. Dollard, 1930 A. 8. 61, 
Ss. C. Mass. . For the old law, see Oliver Ditson Co. v. 
Testa, 216 Mass. 123, 124. Rosenbush v. Westchester Fire Ins. 
Co., 227 Mass. 41, 43. Cummings v. Ayer, 188 Mass. 292. 

Where the question of law is presented on exceptions, an appeal 
on the same ground will not be considered. Treasurer and Re- 
ceiver General v. Revere Sugar Refinery, 247 Mass. 483, 487. 
Com. v. Lane, 254 Mass. 46. Com. v. Kossowan, 265 Mass. 436. 

Cases against delinquent children, while declared not to be 
criminal, follow the criminal practice. G. L. c. 119 §§ 53, 56. 
St. 1927 c. 181. Sylvester v. Commonwealth, 253 Mass. 244. 
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JUDGMENTS AND DECREES. 


RULE 78. 
(A pplicable to civil cases at law.) 
ASSESSMENT OF DAMAGES. 


In an action upon a promissory note or other contract 
where the amount due appears to be undisputed, the 
debt or damages may be ascertained and assessed by 
the clerk. 

In actions on bonds, and on all other contracts, when 
damages are to be assessed by the court or by the clerk, 
the plaintiff shall file an account or statement in writing 
of the particulars of his demand, unless the same are 
sufficiently apparent from the declaration or from the 
bond, note or other instrument declared on, or from a 
bill of particulars filed. 


NOTE TO RULE 78. 


The first paragraph is new, and supplies the “general order’ 
contemplated by G. L. e. 235 §5, under which the clerk may 
ascertain and assess the debt or damages in an action upon a 
promissory note or other contract ‘‘where the amount due appears 
to be undisputed.”” This statute originated in R. 8S. 1836 c. 97 
§4, which, the commissioners said, “merely adopts and sanctions 
the present practice.” 

The word “undisputed” somewhat resembles the word ‘“liqui- 
dated,’’ which was said in Cochrane v. Forbes, 267 Mass. 417, 
420, to mean ‘“‘agreed upon as to amount by the parties, or fixed 
by operation of law, or under the correct applicable principles of 
law made certain in amount by the terms of the contract, or sus- 
ceptible of being made certain in amount by mathematical cal- 
culations.” See also Hallet v. East India Co., 2 Burr. 1120. 
A demand for compensation for services upon a quantum meruit, 
where no price was fixed, has been held unliquidated. McGrimley 
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v. Hill, 232 Mass. 462. Compare Ford v. Burchard, 130 Mass. 
424; which may be distinguished under G. L. ec. 232 $1, and 
Blackler v. Boott, 114 Mass. 24, 27. But see Taft v. Larkin, 123 
Mass. 598, 600. A demand is not made a liquidated one merely 
because the plaintiff alleges the exact nature and amount of the 
damages, instead of alleging damage generally. Taylor-Stites 
Glass Co. v. Manufacturers Bottle Co., 201 Mass. 123. Norwich 
Pharmacal Co. v. Barrett, 205 App. Div. 749, 754. The word 
“debt’” may “comprehend not only liquidated demands where 
there is an express or an implied promise to pay or an absolute 
duty raised by law to discharge, but also * * * an agreement for 
the payment of money which will require some calculation or 
determination of extraneous facts before its exact amount can be 
ascertained, provided the debtor has made a distinct and binding 
promise to pay.” H. G. Kilbourne Co. v. Standard Stamp 
Affixer Co., 216 Mass. 118. Stone, Timlow & Co. Inc. v. Stryker, 
230 Mass. 67, 72. The words “appear to be undisputed” in the 
statute and rule may extend beyond strictly liquidated demands, 
where the declaration states the damages in such detail that they 
can be computed without a hearing, and by a default without 
claim for hearing on damages (G. L. c. 231 §57. Galligan -v. 
Clark, 119 Mass. 83. Gallagher v. Silberstein, 182 Mass. 20. 
Clark v. Baker, 192 Mass. 226) the damages appear to be undis- 
puted. 

The second paragraph is the same as Common Law Rule 12 
(1923), which originated in Rule 12 (1860). 


RULE 79. 
(Applicable to civil cases at law.) 
ENTRY OF JUDGMENT. 


Judgment in civil actions and proceedings ripe for 
judgment shall be entered by the clerk, unless the party 
entitled thereto otherwise requests in writing or the 
court otherwise orders, at ten o’clock in the forenoon, 
on Monday of each week. The court may order judg- 
ment to be entered at other times. On written agree- 
ment of the parties filed with the clerk judgment may be 
entered by the clerk on any day, without further order. 
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An action or proceeding shall not be ripe for judg- 
ment until the time for filing exceptions has expired if 
any exception has been noted; nor while a case is re- 
served for report; nor until the time for claiming appeal 
has expired; nor in case of default until after the ex- 
piration of four days from such default; nor in case of 
notice to the clerk that a party desires to be present at 
the taxation of costs, until the costs have been taxed 
and finally determined, unless judgment and execution 
are awarded under G. L. c. 261 § 21. 

Judgment after rescript from the supreme judicial 
court shall not be entered by the clerk as of course until 
the time for entering judgment next following the tenth 
day after the receipt of the rescript. 

In an action against parties severally liable upon a 
written contract, wherein some of the defendants are 
defaulted and others appear, the clerk may enter judg- 
ment and issue execution against the parties defaulted 
as if they had been the sole defendants; and the case 
shall go forward against the parties appearing as in 
other contested cases. 


NOTE TO RULE 79. 


Entry of judgment a judicial act. Theoretically the rendition or 
entry of judgment, as distinguished from the recording of judg- 
ment, is a judicial act of the highest character, and practically 
it still is in criminal cases, in which the judgment is called the 
sentence. Com. v. Dascalakis, 246 Mass. 12, 19. Renado v. 
Lummus, 205 Mass. 155, 156. Nugent v. Boston Consolidated 
Gas Co., 238 Mass. 221, 238. At common law, judgment in 
civil cases was entered on motion of either party, as it is now 
in criminal cases. Goddard v. Coffin, 2 Ware (Daveis’s Ed.) 
382 s. c. Fed. Cases No. 5490. Sawtell, petr. 6 Pick. 110. Gard- 
ner v. Butler, 193 Mass. 96. Coolidge v. Cary, 14 Mass. 115. 
Nugent v. Boston Consolidated Gas Co., 238 Mass. 221, 238. 
Marks v. Wentworth, 199 Mass. 44. Ex parte United States, 
242 U. S. 27. In the supreme judicial court the statute (G. L. 
ec. 235 §1) still provides for the entry of judgment on motion 
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unless the court otherwise orders; but ever since terms were 
abolished in 1885 that court has had a rule for the entry of judg- 
ment at stated times. 8S. J. C. Common Law Rule 9 as amended 
January 12, 1886 (140 Mass. 610). S. J. C. Common Law Rule 8 
(252 Mass. 591). But judgment in extraordinary and prerogative 
writs is still entered by special order. Selectmen of Wakefield y, 
Judge of First District Court, 262 Mass. 477, 485. 

In Herring v. Polley, 8 Mass. 113, 119, the Massachusetts 
practice was thus stated:—‘A judgment may be entered on 
motion during the term, in which case the time of entering it is 
minuted; but when no day is minuted when judgment is entered, 
by the ancient usage of this court, and also of the common pleas, 
judgment is entered on the last day of the term, against the pre- 
sumption of the common law. [See Tapley v. Goodsell, 122 Mass. 
176, 183.] Formerly, on the last day of each term, an order was 
passed to enter judgment, where the party was entitled to judg- 
ment, and to continue all actions undetermined. But of late 
years this order has become a standing rule and practice of the 
court.”’ This practice continued as long as terms existed, and 
was incorporated into the statutes. S. J. C. Rule 32 (1820: 16 
“Mass. 381). P.S. 1882 ¢. 171 §1. Blanchard v. Ferdinand, 132 
Mass. 389, 391. Pierce v. Lamper, 141 Mass. 20. 

Time of judgment after terms abolished. When civil terms were 
abolished by St. 1885 c. 384 (see note to Rule 60), both the supreme 
judicial court and the superior court adopted the same rule, under 
the authority of St. 1885 c. 384 § 12, now G. L. c. 213 § 3, Seventh. 
S. J. C. Common Law Rule 9, as amended January 12, 1886 
(140 Mass. 610). Common Law Rule 27 (1886). It read as 
follows:—‘‘On the first Monday of every month judgment may 
be entered, in all actions ripe for judgment, under a general order 
of the court; and the court, or any justice, may at other times order 
judgment to be entered in any action.” Under this state of the 
law, which still prevails in the supreme judicial court (S. J. C. 
Common Law Rule 8, 252 Mass. 591), a further general or special 
order to the clerk was necessary before judgment could be entered. 
Bailey v. Edmundson, 168 Mass. 297. Norcross v. Crabtree, 161 
Mass. 55. See also Gardner v. Butler, 193 Mass. 96. But by 
Standing Order 1 (1900), (substantially incorporated into Common 
Law Rule 23 of 1906, and, with a change as to the judgment day 
in Suffolk, originating in a general order adopted January 11, 1913, 
to take effect April 7, 1913, incorporated into Common Law Rule 
57 of 1915 and Common Law Rule 56 of 1923), it was provided 
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that “judgment shall be entered on the first Monday of every 
month or on the next day thereafter when said Monday is a legal 
holiday, in all actions which are ripe for judgment, unless the party 
entitled thereto otherwise requests in writing.”” The commis- 
sioners who prepared the Revised Laws of 1902 stated the practice 
of the superior court under said rule and standing order in R. L. 
1902 c. 177 § 1, which, with a provision for the hour of judgment 
added by St. 1912 c. 190, appears in G. L. c. 235 § 1 in these words: 
“Judgments in civil actions and proceedings ripe for judgment in 
the superior court shall, unless the court by general or special order 
otherwise orders, be entered by the clerk at ten o’clock in the fore- 
noon on the first Monday of each month, or on the following day 
if said Monday is a legal holiday, unless the party entitled thereto 
otherwise requests in writing.” The provision for entry the 
following day when Monday is a legal holiday is now unnecessary. 
G. L. ce. 4§9. Rule 2. 

The statute reads as though self-executing, rendering unneces- 
sary any rule or order of the court. Yet, as the entry of judgment 
is a judicial act, a rule or order of the court may be a prerequisite. 
In Gardner v. Butler, 193 Mass. 96, under a statute providing for 
the entry of judgment at a certain time but not directing entry by 
the clerk (St. 1897 c. 431, now G. L. ce. 235 § 2), it was held that no 
automatic entry of judgment took place, in the absence of a rule 
or order of the court directing the entry of judgment by the clerk. 

Time of judgment; judgment nunc pro tunc. G. L. e. 235 §4 
requires that “every judgment * * * shall bear date of the year, 
month and day when entered.’”’ Compare Brazill v. Green, 243 
Mass. 252. For the right to enter a judgment nune pro tune, see 
Perkins v. Perkins, 225 Mass. 392 and cases cited; Warner v. 
Pittsfield, 231 Mass. 138, 141; G. L. ec. 235 § 4. Where there has 
been a valid verdict, the defendant’s exceptions may be considered, 
and if overruled judgment may be entered nunc pro tunc, although 
since the verdict the defendant has died and the action does not 
survive. Kelley v. Riley, 106 Mass. 339. Fenelon v. Fenelon, 
244 Mass. 14. 

Judgment on default. St. 1885 c. 384 § 11 provided as follows: 
“At any time after a default has been entered against the defendant 
in an action at law in either of the courts, the plaintiff may after 
four days have judgment entered as of course by the clerk without 
any further order.”” This statute permitted the entry of judgment 
at the end of four days after default, and did not prevent the entry 
of judgment sooner (Bailey v. Edmundson, 168 Mass. 297); but 
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the present rules do prevent the entry of judgment sooner. Rule 
27. The present statute (G. L. ec. 231 § 57) is as follows:—“If the 
defendant in an action commenced in the supreme judicial, the 
superior or the land court, having been duly served with process, 
fails to enter an appearance in writing within twenty-one. days 
after the return or entry day of the writ, his default shall be 
recorded, and after the expiration of four days from such default, 
the plaintiff may have judgment entered by order of the court or 
by the clerk as of course without any further order.”’ See Finance 
Corp. of New England v. Parker, 251 Mass. 372. 

Theoretical entry of judgment when due. Under the present 
practice, and under the practice prior to 1885 as well, the principle 
has been maintained that the judgment is deemed in law to have 
been entered when it ought to have been entered under the rule or 
order of the court, regardless of the action or inaction of the clerk. 

In Wallace v. Boston Elevated Railway Co., 194 Mass. 328, an 
agreement for judgment was filed about December 21, 1903. The 
clerk, without special order of the court, entered judgment on 
December 31, 1903, whereas under the statute and rule he ought to 
have entered judgment on January 4, 1904. The court held that in 
law the case went to judgment on the latter date; “even if the clerk 
failed to note the fact on the docket,” and that “it is immaterial 
that the clerk made an unauthorized entry of judgment at an 
earlier date.” In other cases, the unauthorized entry of judgment 
by the clerk was held no judgment. Cowley v. McLaughlin, 137 
Mass. 221. American Wood Working Machinery Co. v. Furbush, 
193 Mass. 455. The suggestion in Hathaway v. Congregation 
Ohab Shalom, 216 Mass. 539, 542, that the docketing of a judg- 
ment might make it a valid judgment even though founded upon a 
judicial error (Karrick v. Wetmore, 210 Mass. 578; Wetmore v. 
Karrick, 205 U. 8. 141, 152) appears to apply only to a judgment 
entered in accordance with a rule or order of the court. See 
also Everett-Morgan Co. v. Boyajian Pharmacy, 244 Mass. 460. 

In other cases it has been held that a case ripe for judgment 
goes to judgment in law at the time prescribed by rule or general 
order, although the clerk fails to record the judgment on the docket 
in accordance with the order of the court. Gardner v. Dudley, 
12 Gray 430. Pierce v. Lamper, 141 Mass. 20. Davis v. Na- 
tional Life Ins. Co., 187 Mass. 468. Shawmut Commercial Paper 
Co. v. Cram, 212 Mass. 108. Boston Bar Association v. Casey, 
227 Mass. 46, 51. Warner v. Pittsfield, 231 Mass. 138. Nugent 
v. Boston Consolidated Gas Co., 238 Mass. 221, 238. Porter v. 
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Boston Storage Warehouse Co., 238 Mass. 298. See also Dunbar 
y. Baker, 104 Mass. 211. Compare McKay v. Coolidge, 218 
Mass. 65. A few cases need to be distinguished. In Burnham 
y. Haskell, 213 Mass. 386, at a call of the docket the court ordered 
the case dismissed unless tried at the April sitting. The case 
was not then tried, but was treated by the parties as still pending 
in December. It was held that the case did not automatically 
go to judgment of dismissal on the first Monday of the month 
following the end of the April sitting; an anticipatory, provisional 
or conditional order ordinarily requires a second order, establishing 
the performance or non-performance of the condition, before the 
court can put it into effect. O’Brien v. O’Brien, 238 Mass. 403, 
407. Cherry v. Cherry, 253 Mass. 172, 176. In Dalton-Ingersoll 
Co. v. Fiske, 175 Mass. 15 and Beal v. Lynch, 242 Mass. 65, the 
court expressly or impliedly revoked the order for judgment before 
the day for entering it, although the court in the former case made 
some point of the fact that the clerk had not entered judgment on 
the docket. 

“Ripe for judgment.” The statute, rules and published orders 
relative to the entry of judgment by the clerk, since rules were 
abolished in 1885, all require the entry of judgment in cases “ripe 
for judgment.’”’ The same phrase was common in general orders 
for judgment made on the last day of the term under the earlier 
practice. Pierce v. Lamper, 141 Mass. 20. Blanchard v. Ferdi- 
nand, 132 Mass. 389. Somerville v. Fiske, 137 Mass. 91. Cowley 
v. McLaughlin, 137 Mass. 221. Further, the right to enter 
exceptions in the full court depends upon the case being “‘ripe for 
judgment.” Weil v. Boston Elevated Railway Co., 216 Mass. 
545. Farris v. St. Paul’s Baptist Church, 216 Mass. 570. A 
considerable body of authority has been built up as to the meaning 
of the phrase “ripe for judgment.” 

In the first place, a case is not ripe for judgment because it 
appears to be so upon the docket, if action actually taken by the 
court but not shown on the docket would prevent judgment. 
Hathaway v. Congregation Ohab Shalom, 216 Mass. 539. Farris 
v. St. Paul’s Baptist Church, 220 Mass. 356. American Wood 
Working Machinery Co. v. Furbush, 193 Mass. 455. Compare 
McKay v. Coolidge, 218 Mass. 65. The pendency of what 
appear to be exceptions or appeals prevents the case from being 
ripe for judgment (G. L. c. 231 §§ 80, 96); the clerk is not bound 
or entitled to pass upon the technical validity of the practice 
adopted. Lynn Gas & Elec. Co. v. Creditors National Clearing 
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House, Inc., 237 Mass. 505. Norcross v. Crabtree, 161 Mass. 55, 
Likewise an existing right to claim or file exceptions or appeal 
prevents the case from being ripe for judgment. Everett-Morgan 
Co. v. Boyajian Pharmacy, 244 Mass. 460. Burnham v. Dollard, 
1930 A. 8S. 61s. ¢. Mass. . The reservation of a case for 
report prevents it from being ripe for judgment; how long, might 
still remain uncertain (Brown v. Grow, 249 Mass. 495. Porter y. 
Boston Storage Warehouse Co., 238 Mass. 298) but for Rule 75. 

The fact that a trustee has been neither charged nor discharged 
prevents the case from being ripe for judgment (Gifford v. Rockett, 
119 Mass. 71) unless the plaintiff elects to take judgment against 
the principal defendant and thus discharge the trustee. Jarvis vy, 
Mitchell, 99 Mass. 530. Dalton-Ingersoll Co. v. Fiske, 175 
Mass. 15, 17. Barry v. New York Holding & Construction Co., 
226 Mass. 14, 20. A case is not made ripe for judgment by a 
rescript “exceptions sustained,” even though the final result is 
left in no doubt. Cheney v. Boston & Maine Railroad, 246 
Mass. 502. But a rescript deciding the merits makes a case ripe 
for judgment. Boston Bar Association v. Casey, 227 Mass. 46, 
51. Upon a discontinuance a case is not immediately out of 
court, but is ripe for judgment of nonsuit. Alpert v. Mercury 
Pub. Co., 1930 A. S. 1497 s. e. Mass. . It seems that an 
action on a penal bond may be ripe for judgment although the 
sum for which execution is to issue has not been determined. 
Choate v. Arrington, 116 Mass. 552. Donaher v. Flint, 188 
Mass. 525, 528. Newburyport v. Davis, 209 Mass. 126, 132. 
Contra, McKim v. Titus, 182 Mass. 393. See Brown v. London 
& Lancashire Indemnity Co., 249 Mass. 511. 

A case is not ripe for judgment while a motion for continuance 
is pending on the ground that the defendant has been summoned 
as trustee of the plaintiff. Gilchrist v. Cowley, 181 Mass. 290. 
How far the filing of a suggestion of bankruptcy, with a motion for 
continuance, prevents a case from being ripe for judgment, is not 
clear; it surely does until adjudication of bankruptcy, and may do 
so afterwards, although the granting of the continuance afterwards 
is discretionary. American Wood Working Machinery Co. v. 
Furbush, 193 Mass. 455. Berry Clothing Co. v. Shopnick, 249 
Mass. 459. Badger v. Jordan Marsh Co., 256 Mass. 153. Dalton- 
Ingersoll Co. v. Fiske, 175 Mass. 15. Hosmer v. Hoitt, 161 Mass. 
173. A case defaulted or nonsuited is not ripe for judgment 
within four days thereafter. G. L. c. 231 §57. Rule 27. Com- 
pare Bailey v. Edmundson, 168 Mass. 297. After the sustaining 
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of a demurrer, a case is not ordinarily ripe for judgment within ten 
days. Rule 23. 

It is not every motion, however, remaining undisposed of on the 
files, that will prevent the case from being ripe for judgment. 
Ordinarily “by submitting to a default the defendant waives all 
defences and all motions” (Dalton-Ingersoll Co. v. Fiske, 175 
Mass. 15, 20. Com. v. Drohan, 210 Mass. 445, 447) and by going 
to trial all motions of a preliminary nature remaining undisposed 
of are lost. Rule 57. In Somerville v. Fiske, 137 Mass. 91 (the 
substance of which was rather unnecessarily inserted in former 
rules, Common Law Rule 13 of 1886, Common Law Rule 9 of 
1900, Common Law Rule 7 of 1906, Common Law Rule 56 of 
1915, Common Law Rule 55 of 1923), it was held that where the 
court reserved for future consideration the giving of costs to the 
defendant upon the amendment of the plaintiff’s pleadings, and 
then the defendant failed to bring the matter to the attention of 
the court until the case had become otherwise ripe for judgment, 
the matter of costs was waived and did not stay the judgment. 

Damages and costs as prerequisites of judgment. It remains to 
consider whether the assessment of damages and taxation of costs 
are prerequisites of the rendering of judgment. 

Assessment of damages as prerequisite of judgment. Where the 
amount of damages does not appear “to be undisputed” (G. L. c. 
235 §5) and consequently the clerk has no authority to assess 
damages, a case cannot be ripe for judgment until the damages are 
assessed by the court. As soon as the court assesses the damages, 
the case becomes ripe for judgment, if ripe in other respects 
Bailey v. Edmundson, 168 Mass. 297. But where the clerk has 
authority to assess the damages upon the facts appearing on the 
record and files, the general rule or order for the entry of judgment 
at a stated time results in an implied automatic entry of judgment 
at that time, although in fact the clerk fails to compute the 
damages. Pease v. Morris, 138 Mass. 72. In Wells v. Dench, 
1 Mass. 232, a record of a judgment containing blanks for the 
insertion of damages and costs in a suit on a note, was held to 
merge the note in the judgment and to preclude a new suit on the 
note. See also H. C. Miner Litho. Co. v. Wagner, 177 Mass. 
404, permitting amendment of the new suit in such case so as to 
declare on the judgment. The practice of rendering judgment 
without presently completing the record of it is recognized in 
Rule 81 (Common Law Rule 57 of 1923; S. J. C. Common 
Law Rule 31, 252 Mass. 599) and in Common Law Rule 58 
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of 1923 (Rule 39 of 1860: 8S. J. C. Rule 37 of 1836, 24 Pick. 396). 

Taxation of costs as prerequisite of judgment. Damages and 
costs constitute a single judgment, although by an ancient practice 
the costs are not in fact taxed when the judgment is rendered nor 
even when the clerk enters the judgment on the docket or on the 
extended record. Wells v. Dench, 1 Mass. 232. Many v. Sizer, 
6 Gray 141. Sizer v. Many, 16 How. 98. Davis v. Ferguson, 
148 Mass. 603. Snow v. Dyer, 178 Mass. 393, 394. Compare 
Alpert v. Mercury Pub. Co. 1930 A. S. 1497 s. e. Mass. 
The cases hereinbefore cited, to the effect that judgment is entered 
in law when the clerk ought to enter it under the rule or order of the 
court, although he actually makes no record of it on the docket, 
support the proposition that a case may go to judgment before the 
costs are taxed, because in few of those cases, if any, had the costs 
been taxed before the time when they were held to have gone to 
judgment. Taking execution for damages only, waives the costs. 
Davis v. Ferguson, 148 Mass. 603. In equity, under the Federal 
practice, costs “are to be awarded as a part of the decree or they 
cannot be recovered, although they may be, and generally are, 
taxed after the decree.’ Coburn v. Schroeder, 8 Fed. 521. 
Fowler v. Hamill, 1389 U. 8. 549. Prescott Co. v. Atchison Co., 
84 Fed. 213. Massachusetts v. New York, 271 U. 8. 636. Fair- 
mont Co. v. Minnesota, 275 U.S. 70. See also Gerrish v. Black, 
109 Mass. 474, 478. The Massachusetts practice has become 
more strict in recent years, in requiring costs to be taxed and the 
amount inserted in the decree, in equity. Breen v. Emlah, 254 
Mass. 507. Barry v. Harlow, 242 Mass. 159, 162. Murray v. 
Murray, 227 Mass. 345, 349. East Tennessee Land Co. vy. 
Leeson, 185 Mass. 4. Compare Attorney General v. Williams, 
178 Mass. 330, 336. 

Effect of appeal from taxation of costs. Under the practice prior 
to 1836, the time of entering judgment was not affected by an 
appeal to the court from the taxation of costs by the clerk, though 
the party could not take out execution while an appeal was pending 
unless he gave the bond required by St. 1829 c. 52, the precursor 
of G. L. ec. 261 §21. Davis v. Ferguson, 148 Mass. 603, 604. 
But, for the purpose, stated in the report of the commissioners, of 
protecting the prevailing party in his attachment by delaying the 
judgment until he should become entitled to immediate execution, 
it was provided by R. S. 1836 c. 121 § 29, that in case of appeal 
from the taxation of costs by the clerk, “the judgment shall be 
considered as rendered on the day when the costs are finally taxed 
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and allowed,” except when the party gives bond and takes execu- 
tion under the bond. That statute applied only where there was 
actual hearing before the judge; if the appeal was waived before 
hearing, the judgment remained in force as of its original date. 
Melvin v. Bird, 131 Mass. 561, 565. This state of the law (Davis 
y. Ferguson, 148 Mass. 603) was carried forward by P. 8. 1882 c. 
198 § 25, as amended by St. 1882 c. 235. But this statute was 
erroneously considered by the commissioners who prepared the 
Revised Laws to have been repealed by implication by St. 1885 c. 
384, abolishing terms, and was expressly repealed by the Revised 
Laws of 1902. This repeal appears to have reinstated the prac- 
tice prior to 1836, until changed by rule of this court in 1911, 
hereinafter mentioned. 

The statutes as to the taxation of costs are as follows:—G. L. c. 
261 § 19. ‘Costs shall be taxed by the clerk of the court. No 
costs shall be taxed without notice to an adverse party who gives 
seasonable notice in writing to the clerk of his desire to be present 
at the taxation or causes such notice to be entered on the docket. 
Notice given by or to the attorney in the action shall be equivalent 
to notice by or to the party.” §20. “Either party may appeal 
from the taxation by the clerk to the court in which the action is 
pending, or to a justice thereof.” §21. “If the appellant is 
liable for the costs, the appellee may take out execution and cause 
it to be satisfied, if he first gives bond with sufficient surety, who 
shall be approved by the clerk, in a sum equal to the costs, payable 
to the appellant, conditioned to repay such part of the costs as may 
be disallowed upon the appeal, and to perform such other order 
as the court or justice shall make thereon.” §22. ‘The costs 
incurred by the appeal may be allowed to either party by the court 
or justice before whom such appeal is heard, and they may be 
added to or deducted from the costs awarded in the principal 
action or may be collected upon a separate execution.” 

The only remedy for an error in the taxation of costs seems to be 
by appeal from the clerk to the court; a writ of error appears not 
to lie. Jacobs v. Potter, 8 Cush. 236. Day v. Berkshire Woolen 
Co., 1 Gray 420, 424. Goodrich v. Willard, 11 Gray 380. Barnes 
v. Smith, 104 Mass. 363, 364. Rothschild v. Knight, 176 Mass. 
48, 56. Harding v. Riley, 181 Mass. 334. The decision of the 
court on the appeal may be taken to the supreme judicial court 
like other decisions, by exceptions, appeal or report. Carroll v. 
Daly, 162 Mass. 427. New Marlborough v. Brewer, 170 Mass. 
162. Harding v. Riley, 181 Mass. 334. Jewett v. Boston 
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Elevated Railway Co., 222 Mass. 581. Barnes v. Springfield, 
1930 A. S. 2183, s. e. Mass. . In some cases, additional 
costs on the appeal have been denied (Barber v. Parsons, 145 
Mass. 203), and in others allowed. Bill v. Boynton, 158 Mass. 
274. Wixon v. Marcus, 174 Mass. 67. Childs v. New Haven & 
Northampton Co., 135 Mass. 570. 

On October 21, 1911, a new rule (Common Law Rule 63; Com- 
mon Law Rule 62 of 1915; Common Law Rule 61 of 1923) was 
adopted. It dealt with contested hearings as to costs before the 
clerk, and appeals from his decision, and then went on to provide 
that, except in the case of a judgment and execution issued under 
a bond notwithstanding an appeal from the taxation of costs 
(G. L. e. 261 § 21), “judgment shall not be entered in any case 
until the costs are finally taxed and allowed.” This rule was not 
intended to produce the revolution in practice that the breadth 
of the quoted words might indicate. It was not intended to mean 
that a case might not be ripe for judgment or go to judgment 
before the costs were actually taxed. It was not intended to 
destroy the line of cases establishing the implied automatic entry 
of judgment without any actual entry by the clerk. The use of 
the word ‘‘allowed,” as well as “taxed,” indicates that the quoted 
words were intended to apply only to cases in which a hearing 
before the clerk is held upon the taxation of costs and an appeal 
is claimed from his decision. The rule went little beyond the law 
as it had existed from 1836 to 1902. 

Origin of present rule. The present rule is founded upon Common 
Law Rule 56 (1923) as amended on January 12, 1929, to take effect 
January 21, 1929, and upon the last paragraph of Common Law Rule 
61 (1923). The history of these rules has already been discussed. 

Defendants severally liable on written contract. The fourth 
paragraph of the rule is founded upon G. L. c. 231 § 4, allowing the 
joinder as defendants in one action of “‘any or all of the persons 
severally liable upon written contracts, including bills of exchange 
and promissory notes,” and allowing “‘several judgments according 
to the several contracts” and the issuance of ‘‘one or more execu- 
tions.” This statute creates an exception to the general rule that 
the result of an action against a number of defendants must be a 
joint judgment against such of them as are found to be liable. 
Munroe v. Carlisle, 176 Mass. 199 (tort). Cameron v. Kanrich, 
201 Mass. 451 (tort). Contakis v. Flavio, 221 Mass. 259, 261 
(tort). Howard v. Central Amusement Co., 224 Mass. 334, 
347 (tort). Leonard v. Robbins, 13 Allen 217 (contract). Foote 
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y. Cotting, 195 Mass. 55, 60 (oral contract). New York Trust Co. 
y. Brewster, 241 Mass. 155, 162, 163 (contract). In fact, at 
common law, and until St. 1834 ¢c. 189 (G. L. ¢. 235 §§ 6, 7) no 
judgment against anyone could be rendered in an action of con- 
tract as distinguished from tort (Proctor v. Dillon, 235 Mass. 
538, 549) unless all the defendants were found to be jointly liable. 
Leonard v. Robbins, 13 Allen 217. Johnstone v. Cochrane, 231 
Mass. 472, 479. The earlier decisions under G. L. c. 231 § 4, as to 
the necessity of several counts where the different defendants 
made different contracts (Colt v. Learned, 118 Mass. 380; Tulane 
University v. O’Connor, 192 Mass. 428; Foster v. Leach, 160 
Mass. 418) were rendered obsolete by the amendment made by 
St. 1919 ce. 333 §35, which was incorporated into the present 
statute. See Savage v. Welch, 246 Mass. 170. The judgments 
and executions against different parties may, of course, be for 
different amounts. Briggs v. McDonald, 166 Mass. 37. Con- 
trary to the rule in joint contracts, the action may be prosecuted 
at the same time against one original defendant and the executor 
or administrator of another. Colt v. Learned, 133 Mass. 409. 
Finance Corp. of New England v. Parker, 251 Mass. 372, 377. 
For a case holding that the contract of a stenographer taking 
testimony for the parties in an action created a joint liability, see 
Knowlton v. Parsons, 198 Mass. 439. This fourth paragraph of 
the rule goes back to Common Law Rule 27 (1886) and §. J. C. 
Common Law Rule 34 (1860: 14 Gray 349). 

No execution forthwith. By amendment to Common Law Rule 
56 (1923) made on January 12, 1929, to take effect January 21, 
1929, a provision that the clerk might issue execution forthwith 
on written agreement of the parties was stricken from the rule, 
and G. L. ec. 235 § 16 and Washington National Bank v. Williams, 
188 Mass. 103, s. c. 190 Mass. 497, denying the authority of the 
clerk to issue execution within twenty-four hours after judgment 
without special judicial order, even upon consent, are thus rein- 
stated as authorities. 

At common law judgment may be revised during term. At common 
law, since the whole term is treated as one day or unit of time 
(Com. v. Weymouth, 2 Allen 144, 145; Thompson v. Goulding, 5 
Allen 81, 84; Leavenworth v. Marshall, 19 Conn. 1; Manchester v. 
Herrington, 10 N. Y. 164) any judgment in a civil case, and any 
sentence in a criminal case not in part executed, could be vacated 
or revised during the same term at which it was rendered or 
imposed. Com. v. Weymouth, 2 Allen 144. Com. v. O’Brien, 
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175 Mass. 37, 38, 39. Com. v. Soderquest, 183 Mass. 199, 200, 
United States v. Mayer, 235 U.S. 55. Ex parte Lange, 18 Wall. 
163, 167 et seq. Keith v. McCaffrey, 145 Mass. 18. Radclyffe 
v. Barton, 154 Mass. 157. South Utah Mines & Smelters y, 
Beaver County, 262 U.S. 325, 329, 330. 

Since terms have been abolished, and sittings substituted (see 
note to Rule 60), it has been decided that the court has no general 
power to vacate or revise a sentence after the end of the sitting, 
and declared by way of dictum that during the sitting the court 
has the same power to do so that it had during the term at common 
law. Com. v. Soderquest, 183 Mass. 199, 200. Com. v. Phelan, 
1930 A. 8. 721s. ¢. Mass. . But modern statutes allowing 
the suspension of the execution of sentences, in the superior court 
pending a decision on exceptions, and in district courts as a part 
of the probation system, extend beyond the sitting the right to 
vacate or revise such suspended sentences. Com. v. O’Brien, 
175 Mass. 37. Com. v. Lobel, 187 Mass. 288. Renado y, 
Lummus, 205 Mass. 155, 157 (district court suspension of execu- 
tion of sentence, semble). 

Methods of vacating or revising criminal sentences. Apart from 
the foregoing, a criminal sentence in the superior court can be 
vacated only by the following methods:—(1) by exceptions, since 
under the present statute (G. L. ce. 279 § 4, first enacted by St. 
1895 c. 469) sentence in criminal cases other than capital cases is 
imposed notwithstanding exceptions. Com. v. Kossowan, 265 
Mass. 436. Compare Com. v. Marsino, 252 Mass. 224, 228. 
(2) by appeal, under G. L. c. 278 § 28, and Rule 77, from a “‘judg- 
ment” of the superior court founded upon matter of law apparent 
upon the record, which by a relaxed practice (Morse v. O’Hara, 
247 Mass. 183, 186; see also Cheraska v. Ohanasian, 259 Mass. 
341) may be taken from a final decision before judgment (Com. v. 
McCormack, 126 Mass. 258) but which does not stay the sentence, 
except in capital cases, G. L. c. 279 § 4, first enacted by St. 1895 
ce. 469. (3) by new trial, under G. L. c. 278 § 29 as amended by 
St. 1922 c. 508, granted ‘‘at the sitting in which an indictment is 
tried, or within one year thereafter.’ Dascalakis v. Common- 
wealth, 244 Mass. 568. Com. v. Rollins, 242 Mass. 427, 430. 
Com. v. Sacco, 261 Mass. 12. Com. v. Marrelli, 266 Mass. 113. 
(4) by writ of error, G. L. c. 250 § 9 et seq. Murphy v. Common- 
wealth, 172 Mass. 264. Com. v. Murphy, 174 Mass. 369. Mur- 
phy v. Massachusetts, 177 U. S. 155. Com. v. Dascalakis, 246 
Mass. 12,20. Com. v. Marsino, 252 Mass. 224,228. Com. v. Phelan, 
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1930 A. S. 721, s. ¢. Mass. . (5) by executive clemency. 

Methods of vacating or revising civil judgments. Is the common 
law power to vacate or revise a civil judgment during the term, 
to be extended during the sitting, now that terms have been con- 
verted into sittings? There was, soon after the change, a marked 
tendency to apply to sittings the incidents of terms. Dudley v. 
Keith, 153 Mass. 105. Com. v. Soderquest, 183 Mass. 199, 200. 
There is in the books one suggestion that the power to revise a 
civil judgment exists during the sitting. Noyes v. Manning, 
159 Mass. 446, 447. But the want of relation at the present 
day between the sitting and the entry of judgment makes the 
existence of any such power improbable, if not unreasonable. 
See Thompson v. Goulding, 5 Allen 81. Wetmore v. Karrick, 205 
U. S. 141, 150. It seems that the only modes of vacating or 
revising a judgment at law once entered, other than by the correc- 
tion of merely clerical errors, are the following:—(1) by general 
consent of all parties and the court. Brooks v. Twitchell, 182 
Mass. 443, 447. (2) by motion of the prevailing party within 
three months, G. L. ce. 250 § 14. Marsch v. Southern New Eng- 
land Railroad, 235 Mass. 304, 305. (3) where the execution has 
been in no part satisfied, by petition to vacate judgment, brought 
within one year. G. L. ec. 250 $$ 15-20. Gould v. Converse, 
246 Mass. 185. Maker v. Bouthier, 242 Mass. 20. Shour v. 
Henin, 240 Mass. 240. (4) by writ of review, in some cases with- 
out petition, and generally but not always within one year. G. L. 
ce. 250 § 21, et seq. Lynn Gas & Electric Co. v. Creditors National 
Clearing House, 235 Mass. 114. Carrique v. Bristol Print Works, 
8 Met. 444, 446. Silverstein v. Daniel Russell Boiler Works, 
Inc. 268 Mass. 424. (5) by writ of error, usually within six years. 
G. L. c. 250 § 3 et seq. Lee v. Fowler, 263 Mass. 440, 443. (6) by 
bili in equity to compel the vacation of the judgment and to re- 
strain its enforcement. Brooks v. Twitchell, 182 Mass. 443, 447. 
Joyce v. Thompson, 229 Mass. 106. Nesson v. Gilson, 224 Mass. 
212. Farquhar v. New England Trust Co., 261 Mass. 209. 


RULE 80. 
(Applicable to civil cases at law.) 
TAXATION OF COSTS. 


A party entitled to costs shall file with the clerk 
before judgment such certificates of witnesses, and such 
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certificates, affidavits and vouchers pertaining to items 
of costs, as he desires to have considered in taxing costs, 
The clerk shall include in the costs taxed only such 
items as are shown by the record and files at the time of 
judgment. 

Notice by any party that he desires to be present at 
the taxation of costs may be given to the clerk at any 
time before judgment, in writing or by causing such 
notice to be entered on the docket. If such notice is 
given, the clerk shall set a time for the taxation of costs, 
and shall notify all parties interested. If no such 
notice is given, the clerk may tax the costs without 
notifying any party. 

An appeal from the taxation of costs by the clerk 
shall be taken in writing at the time of such taxation, 
and shall be dismissed without further order unless 
heard and determined by the court or some justice 
thereof within thirty days thereafter or within such 
further time as the court or justice may allow. 

Whenever costs are awarded to two adverse parties 
in the same case, the court may order one sum to be 
set off against the other, and enter judgment for the 
balance. If such set off is not ordered, each party may 
have execution for the costs due him. 


NOTE TO RULE 80. 


For discussion of the law affecting the first, second and third 
paragraphs, see the note to Rule 79. These paragraphs are 
founded upon Common Law Rule 61 (1923), which originated in 
Common Law Rule 63, adopted October 21, 1911. They do not 
vary greatly from the actual practice under those rules. 

The fourth paragraph is substantially the same as the first 
paragraph of Common Law Rule 60 (1923), and 8S. J. C. Common 
Law Rule 28 (252 Mass. 598), which go back to Rule 27 (1860) 
and 8. J. C. Common Law Rule 28 (1860: 14 Gray 348). 





items 
costs, 
- such 
ime of 


sent at 
at any 
Z such 
tice is 
F costs, 
» such 
yithout 


e clerk 
xation, 

unless 
justice 
n such 


parties 
1 to be 
for the 
ty may 


nd third 
uphs are 
inated in 
y do not 


the first 
Common 


27 (1860) 





RULE 81 229 


RULE 81. 
(Applicable to civil cases at law.) 
FILING OF PAPERS UPON JUDGMENT. 


When judgment is rendered upon a bill of exchange, 
promissory note, check, trade acceptance, certificate of 
deposit or any negotiable instrument, the same shall 
be filed with the clerk before the judgment shall be 
recorded or execution issued, unless the court otherwise 
orders. If the same shall not be filed within six months 
after judgment, the judgment shall not be recorded 
without leave of court. 

Such instrument shall not be withdrawn from the 
files, except upon (1) order of court, (2) the making 
by the clerk of a memorandum on such instrument, if 
practicable, and otherwise on a paper attached thereto, 
showing the name of the court, the county, the number 
of the case, and the date of judgment, and (3) the filing 
of a copy of such instrument, attested by the clerk. 


NOTE TO RULE 81. 


History. This rule is founded on Common Law Rule 57 (1923) 
and 8. J. C. Common Law Rule 31 (252 Mass. 599). These go 
back to Rule 38 (1860) and 8. J. C. Rule 33 (1820: 16 Mass. 381). 

The note to Rule 79 discusses the law surrounding this rule. 

Earlier rules provided for the completion of the record of judg- 
ment, after six months, on petition, with notice and hearing. 
Rugg v. Parker, 7 Gray 172. Parker v. Rugg, 9 Gray 209. King 
v. Burnham, 129 Mass. 598. Taber v. Wilcox, 136 Mass. 56. 
The provision of former rules, and the plain intent of the present 
tule, that the judgment in such cases shall date from the time 
when it was originally awarded, prevents the revival of an attach- 
ment, or of the right to original execution, lost by lapse of time. 

Filing transcript of judgment. G. L. ec. 235 §14 requires the 
fling of a transcript of the record of any judgment of any other 
court, in obtaining execution upon a new judgment thereon. 

Filing of negotiable instrument. One paying a_ negotiable 
instrument without seeing it, pays at his own risk. On full pay- 
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ment the person paying a bill or note is entitled to delivery of 
the instrument, and on partial payment he is entitled to have the 
payment endorsed thereon. G. L. c. 107 $97. City National 
Bank v. Adams, 266 Mass. 239. Springfield National Bank y, 
Jeffers, 266 Mass. 248. Wheeler v. Guild, 20 Pick. 545. Wilbour 
v. Turner, 5 Pick. 526. Tower v. Appleton Bank, 3 Allen 387, 
388. Bird v. Chicago, I. & N. Railroad Co., 137 Mass. 428, 429, 
Otisfield v. Mayberry, 63 Me. 197. Gardner v. Beacon Trust Co., 
190 Mass. 27, 30. Williston on Contracts, § 1815. The instru- 
ment should be filed with the clerk of the court, at common law as 
well as by the present rule, when judgment is obtained on it. 
Fales v. Russell, 16 Pick. 315, 316. Pease v. Morris, 138 Mass, 
72. It does not become technically part of the record. Storer y, 
White, 7 Mass. 448. Pierce v. Adams, 8 Mass. 383. 

Withdrawal from files. The circumstances of obtaining judg- 
ment upon such instruments are various, and call for the exercise 
of judicial discretion as to the withdrawal of instruments from the 
files after judgment. The judgment may be based upon one 
instalment, while the remainder of the amount promised may not 
be due. The judgment may run against one party, in which case 
the liability of other parties is not merged in the judgment. 
Porter v. Ingraham, 10 Mass. 88. Byers v. Franklin Coal Co., 
106 Mass. 131, 136, 137. Frost v. Thompson, 219 Mass. 360, 367, 
368. 8 C. J. 621. The judgment may be against an indorser, 
who upon payment of the judgment, will be entitled to delivery of 
the instrument. Tuttle v. Standish, 4 Allen 481. The rule 
requires the filing of the instrument, and the making of a memo- 
randum upon withdrawal which will give warning to subsequent 
holders; and leaves the withdrawal from the files, and the person 
entitled to withdrawal, to the discretion of the court. The 
memorandum of the judgment, made on, or attached to, the instrv- 
ment, may always be explained upon its subsequent negotiation, 
or in subsequent litigation upon it, by a copy of the record of 
the judgment. 

Lost instruments. In Massachusetts, possession of a promissory 
note is not always necessary in the obtaining of a judgment at 
law upon it. A common law action will lie upon a lost note. 
Fales v. Russell, 16 Pick. 315. MeGregory v. McGregory, 107 
Mass. 543. Tucker v. Tucker, 119 Mass. 79. Hinckley v. 
Union Pacific Railroad, 129 Mass. 52 (bond coupon). Schmidt 
v. People’s National Bank, 153 Mass. 550 (certificate of deposit). 
The court will usually require a bond of indemnity to be given by 
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the plaintiff to the defendant, to protect him against the possible 
claims of third persons. MeGregory v. McGregory, 107 Mass. 
343. Schmidt v. People’s National Bank, 153 Mass. 550. First 
National Bank v. Wilder, 104 Fed. 187. The court has inherent 
authority to require a bond as a condition of judgment, whenever 
the protection of the defendant requires it. Brown v. Bishop, 225 
Mass. 276. Maloney v. Casey, 164 Mass. 124. It is only where 
it is clear that no indemnity is needed, that it may be omitted; as 
where the statute of limitations has run against any action by 
another (Fales v. Russell, 16 Pick. 315, 317, 318) or where the 
instrument has clearly been destroyed, or lost after maturity. 
Munroe v. Weir, 177 Mass. 301. Maynard v. Savage, 266 Mass. 
74. 

Where a bond of indemnity will not furnish adequate protection 
to the defendant, as in the usual case of an acceptor or indorser 
entitled to rights against others, any possible relief upon a lost 
instrument must be given in equity. Tower v. Appleton Bank, 
3 Allen 387 (lost bank notes, no relief). Tuttle v. Standish, 4 
Allen 481 (indorser). Savannah National Bank v. Haskins, 101 
Mass. 370 (relief in equity). MeGregory v. McGregory, 107 
Mass. 543, 546, 547. McCann v. Randall, 147 Mass. 81, 95. 


RULE 82. 
(Applicable to equity cases.) 
DECREES. 


The attorney of the party in whose favor a decree or 
order is passed shall draw the same; and without re- 
citing previous proceedings, decrees shall begin, in 
substance, as follows:— 

“This cause came on to be heard [or to be further 
heard, as the fact may be] at this sitting, and was argued 
by counsel; and thereupon, upon consideration thereof, 
it is ordered, adjudged and decreed,” etc. 

But if it is intended in cases other than those arising 
under the workmen’s compensation act that the final 
decree shall serve as a record of the case, proper recitals 
of previous proceedings may be inserted therein. 
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NOTE TO RULE 82. 

History. This is substantially the same as Equity Rule 3] 
(252 Mass. 609), which originated in 8. J. C. Chancery Rule 38 
(1870: 104 Mass. 575). 

Who draws the decree. While the duty of drawing the decree jis 
put upon the attorney for the prevailing party, the judge may and 
sometimes does draw the decree himself. Atty. Gen. v. Williams, 
178 Mass. 330, 335. Armour Leather Co. v. Alexander, 276 Pa. 
St. 515. Rider v. York Haven W. & P. Co., 242 Pa. St. 141. The 
clerks are not required to draw decrees. Donovan v. Danielson, 
263 Mass. 419, 422. 

Comments on the prescribed form. The recital that the cause 
came on to be “further” heard is often used where there has already 
been a decree, particularly one upon the merits; yet even in that 
case the recital that the cause “came on to be heard’’ is often 
used, without any difference in the practical consequences. 

Where a decree is made upon some interlocutory matter or 
motion, and not on the merits, it is common to recite that “this 
cause came on to be heard upon” such interlocutory matter or 

«motion. A decree upon the merits follows the form given in the 
rule. Rubenstein v. Lottow, 220 Mass. 156, 161. 

Notwithstanding the fact that ever since St. 1859 ¢. 237 §7 
(G. L. ec. 214 § 17) the equity court has been always open, and 
terms and vacations have been obsolete, decrees have recited that 
the cause came on to be heard “at this term” (S. J. C. Chancery 
Rule 37, 1884, 136 Mass. 610), changed to read “at this sitting” in 
1886 (140 Mass. 609). The clerk is required to note upon every 
decree and also upon the docket the date of its actual entry, and it 
is wholly unimportant whether that date is within the period of 
one sitting or another. G. L. c. 214 §40. Thompson v. Gould- 
ing, 5 Allen 81. See also Old Colony St. Ry. Co. v. Thomas, 205 
Mass. 529, 538. Note to Rule 60. Although the form of decree 
prescribed by the rule is anomalous in this respect, it is familiar 
by reason of long usage, as well as harmless, and no change has 
been made in it. 

Under the English chancery practice, it was usual to recite that 
the cause was argued by counsel for both parties; or by counsel’ 
for a certain party, the opposing party (naming him), though duly 
summoned, not being present personally or by counsel. The 
correct practice, where one party is unrepresented at the argu- 
ment, is to state the fact, and not to let the words ‘argued by 
counsel” degenerate into a meaningless formula. 
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Consent decrees. Where the decree is not based upon any 
judicial determination, but merely upon the consent of the parties 
in writing or in open court, and amounts to the use of the judicial 
machinery by the parties to carry out their contract, the parts of 
the decree relating to argument and consideration should be 
omitted, and the words “the parties consenting hereto in writing” 
for, “by their counsel in open court,’’ as the fact may be] should be 
inserted instead, before the words “it is ordered,” etc. A pure 
consent decree of this sort adjudicates nothing for the purposes of 
litigation between the parties upon other causes of suit. Lawrence 
Manuf. Co. v. Janesville Cotton Mills, 1388 U.S.552. N. Y.C. & 
H. R. R.R. Co. v. T. Stuart & Son Co., 260 Mass. 242, 248. 21 
C. J. 812 et seq. Wight v. Wight, 1930 A. S. 1565, s. ec. Mass. 

Compare Biggio v. Magee, 1930 A. S. 1561, s. ec. Mass. 
, and Long v. MacDougall, 1930 A. S. 2261, s. ¢. Mass. . 
where the court made a distinction between law and equity in this 
respect. In some cases it has been said that a consent decree is as 
much an adjudication as any other. C. A. Briggs Co. v. National 
Wafer Co., 215 Mass. 100, 108, 109. See also dictum in Coyle 
v. Taunton 8. D. & T. Co., 216 Mass. 156, 160. But an examina- 
tion of the original papers in the Briggs case shows that the decree 
referred to was not a pure consent decree, but a judicial determina- 
tion to which the parties gratuitously consented, probably to make 
the decree effective at once without the possibility of appeal. 
Winchester v. Winchester, 121 Mass. 127. See also Tolman v. 
Tolman, 224 Mass. 501. The distinction was made clear in Lee v. 
Lee, 77 Ala. 412, 419. 

Following order for decree. A decree is valid and controlling 
although it does not conform to the earlier order for a decree. 
Peter v. Sacker, 1930 A. 8. 1093, s. e. Mass. 

Cases tried together. Unless suits are fully consolidated, there 
should be a separate decree in each case, though they are tried 
together. Rubenstein v. Lottow, 220 Mass. 156, 161. 

Denial of one claim. “If one of several claims is not allowed, 
the proper way of dealing with it is to dismiss the bill so far as that 
claim is concerned or not to refer to it in the decree at all.” Rub- 
enstein v. Lottow, 220 Mass. 156, 161. But where a plaintiff 
charges fraud in his bill, and is given relief on some other ground, 
the decree should expressly dismiss so much of the bill as charges 
fraud. Hendryx v. Perkins, 114 Fed. 801, 806. 

Findings implied in decree. There is no occasion for any recital 
that the plaintiff is or is not entitled to relief; the granting of the 
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relief, or the dismissing of the bill, speaks for itself. Rubenstein y, 
Lottow, 220 Mass. 156, 161. Chandler, G. & W. Inc. v. Reynolds, 
250 Mass. 309, 316. The entry of a decree imports the finding of 
all facts, open under the pleadings, necessary to sustain it, unless 
the record shows such finding to be improper. Note to Rule 76. 

Express findings. Usually there should be no recital of the 
findings, for it would be confusing to have a decree loaded down 
with detailed findings of fact. Smith v. Smith, 222 Mass. 102. 
United States v. Goldstein, 271 Fed. 838, 844, 845. Yet it is 
sometimes advisable to find some important fact specifically, or to 
declare some important right, as the basis of the decree. Degnan 
v. Maryland Casualty Co., 1930 A. S. 1199, s. e. Mass. 
This may be done in one of two ways, (a) by way of finding, de- 
claring before the ordering part of the decree that “it appears to 
the court”’ that the fact is so, or (b) by way of adjudication, in the 
ordering part of the decree, the usual formula being “‘the court doth 
declare,” etc. Crease v. Babcock, 10 Met. 525, 563. Pingree v. 
Coffin, 12 Gray 288, 311. Baylies v. Payson, 5 Allen 473, 489. 
Atty. Gen. v. N. Y., N. H. & H. R.R. Co., 198 Mass. 413, 433. 
Braman v. Foss, 204 Mass. 404, 409. Fairfield v. Lowry, 207 
Mass. 352, 357, 359. Murray v. Murray, 227 Mass. 345, 346, 
349. Stuart v. Roche, 264 Mass. 63. Katauskas v. Lonstein, 
266 Mass. 29, 30, 31. Only declarations of fact or right contained 
in the ordering part of the decree are directly adjudicated; findings 
before the ordering part can be adjudicated only by being the 
essential basis of the relief or denial of relief contained in the 
ordering part. Chechik v. Koletsky, 305 Ill. 518. Threadgill v. 
Dixie Industrial Co., 202 Ala. 309. Hill v. Hill, 211 Ala. 293. 
See also Burlen v. Shannon, 99 Mass. 200. Eastman v. Symonds, 
108 Mass. 567. Hawks v. Truesdell, 99 Mass. 557. 

Costs should be inserted in decree. The amount of costs should 
be inserted in a final decree. Note to Rule 79. Rubenstein v. 
Lottow, 220 Mass. 156, 162. Unless the decree expressly provides 
for costs, none are allowed. Lucas v. Morse, 139 Mass. 59. 
Connell v. Morse, 182 Mass. 439. Bradlee v. Appleton, 2 Allen 
93. Peabody v. Mattocks, 88 Me. 164. 

“Enjoin.”’ In decrees, the word “enjoin” is used not only in 
its original and more exact sense of command, as where the de- 
fendant is enjoined to do something, or to desist and refrain from 
doing something, but also in its secondary but nevertheless correct 
sense of restrain, when accompanied by from or against, as where 
the defendant is enjoined from or against doing something. For 
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example, see Atty. Gen. v. N. Y., N. H. & H. R.R. Co., 198 Mass. 
413, 433, 484. Henry Perkins Co. v. Perkins, 246 Mass. 96. 

Language of decree should be plain. The command to, or re- 
straint upon, the defendant, should be in plain language (Johnson’s 
ease, 242 Mass. 489, 494), with as little reference to the bill as 
possible, and should not follow the uncertain expressions of the 
contract or other instrument on which relief is based, so closely as 
to transfer the substantial controversy to subsequent contempt 
proceedings. For example, the word “vicinity” is too indefinite 
for a final decree, although used in the contract which the decree 
enforced. Chandler, G. & W. Inc. v. Reynolds, 250 Mass. 309. 
See also Connally v. General Const. Co., 269 U. S. 385, 394, 395. 
But in nuisance cases, where it is difficult to measure the pro- 
hibited conduct except by reference to reasonableness, or to the 
sensations of the ordinary man, decrees have been sustained that 
restrain the defendant in language that in paraphrase merely 
forbids a nuisance. Stevens v. Rockport Granite Co., 216 Mass. 
486, 488, 492. Stodder v. Rosen Talking Machine Co., 241 Mass. 
245, s. c. 247 Mass. 60. Elliot v. North Eastern Ry. Co., 10 H. L. 
C. 333, 339. Callanan v. Gilman, 107 N. Y. 360, 373. North- 
wood v. Barber Asphalt-Paving Co., 126 Mich. 284. 20 Mich. 
Law Review 83. Collins v. Wayne Iron Works, 227 Pa. St. 326. 
See also Com. v. Pentz, 247 Mass. 500. There is no means of 
obtaining a construction of a decree except by permitting contempt 
proceedings to be brought under it. Eureka Fire Hose Co. v. 
Eureka R. M. Co., 72 N. J. Eq. 555. Ladner v. Siegel, 294 Pa. 
St. 368. 

Time for performance of decree. A final decree ought not to 
require action within the time allowed for appeal; the statute con- 
templates that the parties may have that time to consider whether 
they will abide the decree. It is usually unwise to fix a definite 
date for action, since an appeal will make that date inappropriate 
and require the fixing of a new date in the decree after rescript, 
even though the decree is affirmed in its substantial aspects. 
Roosa v. Davis, 175 Mass. 117. Roche v. Fairbanks, 254 Mass. 
7,10. Barry v. General Mtge. & Loan Corp., 254 Mass. 282, 290. 
See also Noyes v. Bragg, 220 Mass. 106. Ordinarily the decree 
should require action within a certain time after the entry of final 
decree. That will be construed to mean the final decree first 
entered, if not vacated by appeal, or the final decree entered after 
rescript; with the result that on appeal the decree can be affirmed 
and re-entered without modification. Sunter v. Sunter, 204 Mass. 
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448. 28A.L.R. 1029. Where the appeal is waived or dismissed, 
so that a new decree is not necessary, the time runs from the waiver 
or dismissal. G. L. c. 223 §60. ‘“Forthwith,” in a decree, means 
as soon as practicable. Gamwell v. Bigley, 253 Mass. 378, 382. 

Dismissal without prejudice. Where a decree is entered, dis- 
missing a bill upon some ground not going to the merits, a dis- 
missal without prejudice is proper. Hooker v. Porter, 1930 A. §. 
1253, s. c¢. Mass. . Mezoff v. United Kosher Butchers 
Association, 1931 A. 8. 165, s. ¢. Mass. . Note to Rule 85. 
A decree dismissing a bill, without more, prima facie is an adjudica- 
tion of the merits; but it is always possible to show by evidence the 
precise grounds of the decision. Wight v. Wight, 1930 A. §. 
1565, s. ¢. Mass. . Coyle v. Taunton 8. D. & T. Co., 216 
Mass. 156. A decree, such as a dismissal under Rule 85, may be a 
final decree in ending the particular suit, without having the 
slightest effect as an adjudication. Farnum v. Brady, 1929 A. §. 
2001, s. e. Mass. . Guild v. Cohen, 1929 A. 8S. 2161, s. e. 

Mass. 

Interlocutory or final. Decrees are divided into interlocutory 
and final decrees. Every decree not final is interlocutory. Rich- 
mond v. Atwood, 52 Fed. 10, 20 et seq. The distinction between 
them is of the utmost importance in equity practice, and nowhere 
is it adequately treated. Lack of space, if no other reason, pre- 
vents these notes from being any exception; the treatment here will 
be suggestive rather than exhaustive. 

Importance of distinction. The distinction is of importance in 
the following respects:—(a) apart from comparatively recent 
statutes allowing appeal from certain interlocutory decrees (U. 8. 
C. Title 28 §§ 225, 227) the circuit courts of appeal may review 
only “final decisions,”’ i.e. final judgments or decrees, Ex parte 
Tiffany, 252 U. 8. 32, of district courts. U.S. C. Title 28 § 225. 
(b) the supreme court of the United States reviews on appeal, 
formerly writ of error, or on certiorari, only a final judgment or 
decree of the highest court of a state. U.S. C. Title 28 §§ 344, 
861a, 861b. Bruce v. Tobin, 245 U. 8.18. Chicago G. W. R.R. 
Co. v. Basham, 249 U. S. 164. (c) under earlier federal statutes 
the right of appeal was still more closely confined to final decrees. 
(d) in Massachusetts, while appeal lies from interlocutory decrees, 
G. L. ce. 214 § 26, the proceedings are not stayed and the case does 
not go to the full court on appeal from any decree short of the 
final decree. Knox v. Springfield, 1930 A. S. 1977, s. ¢. Mass. 

(e) a final decree, and never an interlocutory one, amounts 
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to an adjudication, if based on the merits. N. Y.C. & H.R. R.R. 
Co. v. T. Stuart & Son Co., 260 Mass. 242, 248. 9 B. U. Law 
Review (Nov. 1929) 225. (f) as a corollary of the preceding, a 
final decree, though followed by other proceedings in the case, 
adjudicates everything included in the final decree, so that an 
appeal from a subsequent decree will not reopen the earlier final 
decree (Sage v. Railroad Co., 96 U. S. 712. Turner v. Farmers’ 
Loan & Trust Co., 106 U.S. 552, 556. Hill v. Chicago & Evanston 
R.R. Co., 140 U. 8. 52. Lewisburg Bank v. Sheffey, 140 U. S. 
445. Chase v. Driver, 92 Fed. 780), whereas under general equity 
practice as well as under G. L. ¢. 214 § 27 an appeal from a final 
decree often opens for review an earlier interlocutory decree not 
itself appealed from; although the doctrine of the law of the case 
may prevent the re-opening upon a new appeal of even an inter- 
locutory decree that has in any way been confirmed upon any form 
of appellate procedure. 9 B. U. Law Review (Nov. 1929) 225. 
(g) while an interlocutory decree remains subject to the control 
of the court, and may be modified or vacated, a final decree passes 
beyond the control of the court as soon as entered, and can be 
revised only upon appeal or bill of review. Clapp v. Thaxter, 7 
Gray 384. Thompson v. Goulding, 5 Allen 81. White v. Gove, 
183 Mass. 333, 340. Lakin v. Lawrence, 195 Mass. 27. Morgan 
v. Steele, 242 Mass. 217. Baker v. Barstow, 248 Mass. 266. 
Sullivan v. Sullivan, 266 Mass. 228, 229. Holyoke National 
Bank v. Dulitzky, 1930 A. S. 1983, s. e. Mass. . (hb) a bill 
of review cannot be brought until there has been a final decree, for 
until then it is unnecessary. Boston & Maine Railroad v. Green- 
field, 253 Mass. 391, 396. 

Correction of final decree. The rule that a final decree can be 
corrected only on appeal or bill of review is subject to certain 
exceptions. In Thompson v. Goulding, 5 Allen 81, Bigelow, C.J., 
said, ‘“Cases do not come within it where some clerical errors, 
mistakes in computation or irregularities in making up the record 
have occurred, or where a final decree has been made on default of 
a party through the negligence or mistake of his solicitor, or by 
reason of want of notice to him of the pendency of the suit.” 
See also Sullivan v. Sullivan, 266 Mass. 228. Donovan v. Daniel- 
son, 263 Mass. 419. Barringer v. Northbridge, 266 Mass. 315, 
318. Compare Silverstein v. Daniel Russell Boiler Works, Inc., 
268 Mass. 424. As to what is a clerical error as distinguished from 
a judicial error, see Karrick v. Wetmore, 210 Mass. 578. Wet- 
more v. Karrick, 205 U.S. 141. Smith v. Weeks, 252 Mass. 244. 
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Fairmont Co. v. Minnesota, 275 U.S. 70. St. Louis & S. F. R.R. 
Co. v. Spiller, 275 U. 8. 156. Hickman v. Fort Scott, 141 U. §. 
415. It seems that the correction of a decree is not the making 
of a new decree, and that the decree remains entered as of its 
original date. Crowell v. United States, 281 Fed. 835. Com. vy. 
Cheney, 108 Mass. 33. Compare Fultz v. Laird, 24 F. (2d) 172. 
The right to enjoin the successful party against enforcing a final 
decree obtained by extrinsic fraud, may be treated as another 
exception to the same rule. United States v. Throckmorton, 
98 U.S. 61. Toledo Seale Co. v. Computing Scale Co., 261 U. 8. 
399. Dowagiac Mfg. Co. v. McSherry Mfg. Co. 155 Fed. 524. 
Joyce v. Thompson, 229 Mass. 106, 108. Sullivan v. Sullivan, 
266 Mass. 228, 229. Compare Farquhar v. New England Trust 
Co., 261 Mass. 209, 215, 216. 

Furthermore, it is settled that even without leave to apply for 
further directions, at the foot of the decree (French v. Shoemaker, 
12 Wall. 86. Winthrop Iron Co. v. Meeker, 109 U. S. 180. 
St. Louis, I. M. & 8. R.R. Co. v. Southern Exp. Co., 108 U.S. 24. 
Georgia v. Tennessee Copper Co., 237 U. 8. 474, 678. American 
Eng. Co. v. Metropolitan By-Products Co., 275 Fed. 40. Bart- 
lesville Zine Co. v. Indian T. I. Oil Co., 14 F. (2d) 133), the court 
has power by a subsequent order to alter the time, manner or 
other details of enforcement, though not the substantial determin- 
ation, of even a final decree. Mootry v. Grayson, 104 Fed. 613. 
Fulton Inv. Co. v. Dorsey, 220 Fed. 298. Lawrence v. Staigg, 
10 R. I. 581. Cadotte v. Cadotte, 120 Mich. 667. People v. 
Lyons, 168 Ill. App. 396. Totten v. Totten, 299 Ill. 43. Ford 
v. Wastell, 2 Phillips 591. Thornhill v. Manning, 1 Sim. N. §. 
451. Old Colony Trust Co. v. Great White Spirit Co., 181 Mass. 
413. This principle may have been overlooked in several Massa- 
chusetts cases. Park v. Johnson, 7 Allen 378. Gerrish v. Black, 
109 Mass. 474. Bartlett v. Slater, 211 Mass. 334, 352. Eastern 
Bridge & Structural Co. v. Worcester Auditorium Co.,216 Mass. 
426. 

Definitions of final decree. It is not easy to distinguish a final 
decree from an interlocutory one. Definitions exist, but as 
usual with definitions they are hard to apply until the subject is 
understood, and unnecessary afterwards. See Johnson’s case, 
242 Mass. 489, 494. Malcolm v. Malcolm, 257 Mass. 225, 228. 
Booras v. Logan, 266 Mass. 172, 174. St. Louis I. M. & S&. 
R.R. Co. v. Southern Exp. Co., 108 U.S. 24. Dainese v. Kendall, 
119 U. S. 58. Odell v. H. Batterman Co., 223 Fed. 292, 295. 
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Final decree need not be last possible action, or put the case out of 
court. Clearly, to be final a decree need not be self-executing, 
rendering unnecessary any further appeal to the court. ‘The 
jurisdiction of the court to enforce its decrees is co-extensive with 
its jurisdiction to determine the rights of the parties” (Terrell v. 
Allison, 21 Wall. 289, 291. Com. v. N. Y. C. & H. R. R.R. Co., 
206 Mass. 417, 429. Pam-to-pee v. United States, 187 U. 8. 371. 
Pease v. Rathbun-Jones Eng. Co., 228 Fed. 273, 279, affirmed 243 
U. S. 273. Com. v. Lewis, 253 Pa. St. 175. Butler County v. 
Pittsburgh, H. B. & N. C. Ry. Co., 298 Pa. St. 347), and clearly 
the continued jurisdiction of the court to permit a petition for 
contempt to be filed in the same case (N. Y. Central R.R. Co. v. 
Ayer, 253 Mass. 122, 128) does not detract from the finality of a 
decree. In Boston & Maine Railroad v. Greenfield, 253 Mass. 
391, 396, the fact that after a decree for the abolition of a grade 
crossing there remained important matters to be determined 
relating to the execution of the decree in its practical details, did 
not detract from the finality of the decree. 

In like manner, a decree establishing the rights of the parties 
may be final, although a sale is ordered and further judicial 
action is necessary in the confirmation of the sale and distribution 
of the proceeds. If the law were otherwise, since an appeal from 
an interlocutory decree is not presently heard, either a foreclosure 
sale or other judicial sale would be exposed to attack on appeal 
from the final distribution of the proceeds, or the decree for sale 
would be immune from attack, to the practical destruction of the 
right of appeal. Whiting v. Bank of the United States, 13 Peters 
6, 15. Forgay v. eg 6 How. 201. MceGourkey v. Toledo 
& O. C. Ry. Co., 146 U. S. 536, 545. Wilson v. Martin-Wilson 
Fire Alarm Co., 151 ton 515, 516. Gordon v. Borans, 222 
Mass. 166. Chase v. Driver, 92 Fed. 780, 784.* After such sale, 
the decree confirming it or ordering distribution of the proceeds 
constitutes a second final decree in the same case. Sage v. Rail- 
road Co., 96 U.S. 712. Chicago & Vincennes R.R. Co. v. Fos- 


*Two or three Massachusetts cases need to be distinguished. In Park v. 
Johnson, 7 Allen 378, where a decree ordering specific performance was held 
interlocutory, damages and items of account remained for determination. 
In Bartlett v. Slater, 211 Mass. 334, 352, the decree ordering a sale, the terms 
of which remained subject to the further approval of the court, was held inter- 
locutory; but that sale was the very object of the suit, not an incident to the 
enforcement of rights determined by the decree. In Eastern Bridge & Struc- 
tural Co. v. Worcester Auditorium Co., 216 Mass. 426, the court seemed to 
think it necessary to hold a decree for sale interlocutory, in order to make it 
subject to revision as to the details of its execution. But see the third 
preceding paragraph of this note. 
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dick, 106 U. S. 47, 70, 83. Turner v. Farmers’ Loan & Trust Co.. 
106 U. 8. 552. Farmers’ Loan & Trust Co. petr. 129 U. S. 206. 
Chase v. Driver, 92 Fed. 780, 784. Mayer v. White, 12 F. (2d) 
710. Old Colony Trust Co. v. Great White Spirit Co., 178 Mass. 
92, s. c., 181 Mass. 413. It is evident from these and other cases, 
that the word “final,” in the expression “final decree,” refers to 
the effect of the decree rather than the time of its entry. A final 
decree may establish a debt, order a sale, and order execution for 
any balance of the debt remaining after applying the proceeds of 
the sale. “The amount of the difference was fixed by the sale; 
the insertion of the amount in the execution was but a clerical 
act.”” Pease v. Rathbun-Jones Eng. Co., 243 U. 8. 273. Arm- 
strong v. Orler, 220 Mass. 112, original papers, decree by Jenney 
J. Morris v. Morange, 38 N. Y. 172. 

Final decree may in its nature be subject to change. Where, as in 
suits to compel a carrier to serve at reasonable rates, alimony and 
separate support cases, and workmen’s compensation cases, a 
decree establishes the duty and the present rate of payment, it is 
final, although subject to change as to the amount of future pay- 
ments. St. Louis, 1. M. & S. R.R. Co. v. Southern Exp. Co., 108 
U. 8. 24. Missouri K. & T. Ry. Co. v. Dinsmore, 108 U. §S. 30. 
Churchill v. Churchill, 239 Mass. 443, 446. Williamson v. 
Williamson, 246 Mass. 270, 274. Burgess v. Burgess, 256 Mass. 
99. Kareske’s case, 250 Mass. 220. Johnson’s case, 242 Mass. 
489, 494. Compare Malcolm v. Malcolm, 257 Mass. 225, where 
the merits were not determined. 

Decree disposing of property, final. A decree vesting title or 
permanent custody of property, or establishing or ordering paid 
liens upon it, whether a sale and subsequent confirmation are 
contemplated or not, is a final decree, even though it settles 
nothing with respect to the issues made by the pleadings. Under 
this rule an important receivership usually results in many final 
decrees in the same case. Chase v. Driver, 92 Fed. 780, 784, 
citing conflicting cases. Burlington, C. R. & N. Ry. Co. v. Sim- 
mons, 123 U. 8. 52 (foreclosure sale). Stokes v. Williams, 226 
Fed. 148 (receiver’s sale). Felker v. Southern Trust Co., 264 
Fed. 798 (receiver’s sale). Rector v. United States, 20 F. (2d) 
845, 860 et seq., discussing many cases. Vorenberg v. American 
House Hotel Co., 246 Mass. 108 (establishing lien on property in 
receivership). Henry F. Miller Stores Co. v. Roseland, Inc., 260 
Mass. 145 (permitting mortgagee to foreclose in receivership). 
Odell v. H. Batterman Co., 223 Fed. 292 (denying landlord 
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possession in receivership). G. & E. Sec. Co. v. Manhattan & 
Q. T. Corp., 266 Fed. 625 (restraining forfeiture of franchise, in 
receivership). Turner v. State Wharf & Storage Co., 263 Mass. 
92 (allowance to receiver and counsel). Shannon v. Shepard 
Manuf. Co., 230 Mass. 225 (ordering deductions in receivership 
before transmitting to bankruptcy trustee). Pettee v. Wilmarth, 


5 Allen 144 (allowance to widow, in probate). Cambridge 


. Savings Bank v. Clerk of Courts, 243 Mass. 424, 427 (refusing to 


vacate receivership, thereby dissolving attachment). King v. 
Connors, 223 Mass. 305 (original papers; requiring deed in specific 
performance in advance of full accounting). Gulf Refining Co. v. 
United States, 269 U.S. 125, 136. 

Decree in separable controversy, final. The foregoing may be an 
application of a broader rule that “an adjudication final in its 
nature as to a matter distinct from the general subject of the 
litigation and affecting only the parties to the particular contro- 
versy, may be reviewed without awaiting the determination of 
the general litigation,” and “conversely, an adjudication final in 
its nature as to the general subject of the litigation may be re- 
viewed without awaiting the determination of a separate matter 
affecting only the parties to such particular controversy.” United 
States v. River Rouge Co., 269 U. S. 411, 414. Where the lia- 
bility of defendants is not joint, a decree dismissing the bill against 
certain defendants, retaining the case against others having no 
common interest, is a final decree in favor of the dismissed de- 
fendants. Hill v. Chicago & E. R.R. Co., 140 U.S. 52. Hutchins 
v. Nickerson, 212 Mass. 118. See also E. Kronman, Inc. v. Bunn 
Bros. Inc. 258 Mass. 562. Pofcher v. Fisher, 1930 A. 8S. 1345, 
8. ¢. Mass. 

The doctrine of separable controversies does not apply to or 
make final a decree dismissing a bill against one of a number of 
defendants charged with a joint liability. Hohorst v. Hamburg- 
American Packet Co., 148 U. S. 262. Bank of Rondout v. Smith, 
156 U. S. 330. Neither is a decree final which disposes of a part 
of the case made by the pleadings, leaving the parties to litigate 
the remainder; the case made by the pleadings cannot be split up, 
as between the same parties. Ex parte National E. & 8. Co., 
201 U. S. 156. Collins v. Miller, 252 U. 8. 364. John Simmons 
Co. v. Grier Bros. Co., 258 U. S. 82 (in this respect the “ordinary 
rule” is that “there can be but one final decree in a suit in equity.’’) 
Arnold v. Guimarin & Co., 263 U.S. 427, 434. Nyanza 58.8. Co. 
Ltd. v. Jahncke Dry Dock, 264 U.S. 439. Winters v. Ethell, 132 
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U. S. 207 (decree dealing with counterclaim only, not final), 
France & Canada 8.8. Co. v. French Republic, 285 Fed. 290 
(same). A decree for partition, without providing a definite 
plan for partition, is not a final decree. Clark v. Roller, 199 U.S. 
541. Contra, Lantz v. Lantz, 261 Ill. 194. See Clough v. Crom- 
well, 250 Mass. 324, s. c. 254 Mass. 132. A decree which deter- 
mines only the general right to relief, without assessing the dam- 
ages or determining the amount of payments, is not final; all 
matters within the pleadings, requiring judicial action, must be 
determined by the decree, in order to make it final. Gerrish vy. 
Black, 109 Mass. 474. Forbes v. Tuckerman, 115 Mass. 115 
(decree on demurrer, not final). Cheney v. Gleason, 125 Mass. 
166, 180. Johnson’s case, 242 Mass. 489, 494. Booras v. Logan, 
266 Mass. 172. Solomon v. Kaufman, 250 Mass. 276. Hutchins 
v. Nickerson, 212 Mass. 118, 119 (decree taking bill pro confesso, 
not final). Keystone M. & I. Co. v. Martin, 132 U.S. 91. MeGour- 
key v. Toledo & O. C. Ry. Co., 146 U. S. 536 (perhaps incon- 
sistent on its facts with cases holding decree disposing of property, 
final). Miller Hatcheries, Inc. v. Buckeye Incubator Co., 41 F. 
(2d) 619, 624. 

Finality of anticipatory or alternative decree. An anticipatory 
or alternative decree, such as is the rule in certain suits, may 
nevertheless be final. For example, a decree upon a bill to 
redeem should fix the time within which the redemption may take 
place, and direct that the bill be dismissed with costs unless the 
money is paid to the party, or deposited with the clerk, whichever 
the court may order, within the time limited. G. L. c¢. 244 § 27. 
Dennett v. Codman, 158 Mass. 371, s. c. 168 Mass. 428. Stevens 
v. Cohen, 170 Mass. 551, 555. Connell v. Morse, 182 Mass. 
439. Phelps v. Lowell Inst. for Savings, 214 Mass. 560. Blodgett 
v. Ahern, 217 Mass. 262, 263. Young v. Reynolds, 218 Mass. 129, 
134. Isam Mitchell & Co. Inc. v. Norwach, 260 Mass. 33. 
Eberlein v. Eberlein, 1929 A. 8. 2177, s. e. Mass. . Ifthe 
amount prescribed by the decree is not so paid or deposited, a 
second or supplemental decree should be entered, stating the failure 
to redeem and dismissing the bill with costs, which amounts to a 
strict foreclosure (Blodgett v. Ahern, 217 Mass. 262, 263. Young 
v. Reynolds, 218 Mass. 129, 135. Tetrault v. Labbe, 155 Mass. 
497, 498. Flanders v. Hall, 159 Mass. 95. Dennett v. Atkins, 
232 Mass. 301), and it is held that a simple decree for costs against 
the plaintiff is the equivalent of such a decree. Stevens v. Miner, 
110 Mass. 57. Tetrault v. Labbe, 155 Mass. 497. In all cases 
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of alternative decrees, there must be a supplemental decree, 
usually based on motion supported by affidavits, establishing the 
fact upon which one result or the other depends, and ordering 
accordingly. Plaisted v. Cooke, 181 Mass. 118. Cherry v. 
Cherry, 253 Mass. 172, 176. Likewise, in specific performance 
the decree usually provides that if the plaintiff shall not tender 
performance as the decree directs, the bill shall be dismissed with 
costs, or, as some cases prefer, the right to specific performance 
shall be foreclosed. A foreclosure decree gives the mortgagor a 
definite time within which to pay, and in default of payment 
orders a foreclosure sale. Clark v. Reyburn, 8 Wall. 318. Howell 
v. Western R.R. Co., 94 U. 8. 463. Chicago & Vincennes R.R. Co. 
y. Fosdick, 106 U. 8S. 47, 70. Ellis v. Leek, 127 Ill. 60. Old 
Colony Trust Co. v. Great White Spirit Co., 178 Mass. 92, s. e. 
181 Mass. 413, original papers. A decree against a fraudulent 
grantee, providing for a sale to satisfy the plaintiff’s claim unless 
sooner paid, has been treated as final. Rolfe v. Clarke, 224 Mass. 
407, 412. All these alternative decrees are constantly treated as 
final, and it would be unfortunate not todo so. The rights of the 
parties are fixed, and the defendant is ordered to give the plaintiff 
his right. It is only in an unexpected contingency that there 
may be another result, and that is fully provided for. 


RULE 83. 
(Applicable to equity cases.) 
ENFORCEMENT OF FINAL DECREES. 


If a final decree provides for the unconditional pay- 
ment of money, by way of costs or otherwise, the clerk 
shall issue a writ of execution in common form thereon, 
unless the court shall otherwise order, and proceedings 
for contempt shall not be begun upon such decree with- 
out leave of court and the return of the execution into 
court, unsatisfied or satisfied in part only. 


NOTE TO RULE 83. 


This is based upon the last sentence of Equity Rule 31 (252 
Mass. 609) and U. 8. 8. C. Equity Rules 8 and 5 (226 U. S. 650, 
651). 
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“The jurisdiction of the court to enforce its decree is coextensive 
with its jurisdiction to determine the rights of the parties.” 
Terrell v. Allison, 21 Wall. 289, 291, and other cases cited in the 
note to Rule 82. In White v. White, 233 Mass. 39, 44, the court 
said, “‘Although in modern practice a money decree in equity is 
generally enforced by process of execution as in ordinary cases 
and not by contempt proceedings * * * nevertheless a court of 
equity still retains its jurisdiction to enforce or carry out its decrees, 
including a decree for the payment of money, by proceedings for 
contempt.”” Accord, Commissioner of Banks v. Tremont Trust 
Co., 267 Mass. 331, 337. Root v. MacDonald, 260 Mass. 344, 
355. See also N. Y. Cent. R.R. Co. v. Ayer, 253 Mass. 122. 

By G. L. c. 214 § 41, “the courts may issue writs of seisin and 
execution in common form if such process is appropriate for the 
enforcement of a decree in equity.” By G. L. ec. 208 § 35, “the 
court may enforce decrees for allowance, alimony or allowance in 
the nature of alimony, in the same manner as it may enforce 
decrees in equity.” 

In modern times equity decrees for the payment of money are 
often issued upon purely legal causes of action, where the adequacy 
of the remedy at law is not raised or the purely equitable features 
of the case fail. See note to Rules 16, 17. In such cases, espe- 
cially, execution is issued. Donohue v. White, 247 Mass. 479, 
482. See also Johnson’s case, 242 Mass. 489, 495. In all equity 
cases it is the common practice. The proper form of a money 
decree is set forth in Rubenstein v. Lottow, 220 Mass. 156, 162, 
and Fairbanks v. McDonald, 219 Mass. 291, 298. 

It ought not to be necessary for the court in entering the decree 
to take care to decide the question whether the remedy shall be 
by way of contempt or not, or whether execution shall issue or not. 
Richards v. Harrison, 218 Fed. 134. There should be a general 
rule; and the general rule, since the present form of supplementary 
proceedings to collect a judgment is substantially equivalent to the 
equitable remedy by proceedings for contempt (Giarruso v. Pay- 
son, 1930 A. 8. 1793, s. ¢. Mass. ), ought to be by execution 
or supplementary proceedings in a district court, and not by pro- 
ceedings in this court for contempt. The prevailing party ought 
not to have an option to burden this court with the details of 
enforcement. Clearly a party obtaining a money decree in equity 
is a “judgment creditor” within G. L. c. 224 § 14 (St. 1927 ec. 
334 § 2). Nevertheless the court should reserve the power to act 
by contempt, in its discretion, especially where it has reason to 
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believe that the disobedience is actually contemptuous. See 
Slade v. Slade, 106 Mass. 499, 501. 


RULE 84. 
(Applicable to divorce cases.) 
OBJECTIONS TO ABSOLUTE DECREE. 


At any time before the expiration of six months from 
the granting of a decree of divorce nisi, the libellee, or 
any other person interested, may file in the office of the 
clerk for the county in which the libel is pending, a 
statement of objections to an absolute decree, which 
shall set forth specifically the facts on which it is 
founded, and shall be verified by affidavit. Such 
decree shall not become absolute until such objections 
have been disposed of by the court. 


NOTE TO RULE 84. 


This is founded upon the first paragraph of Divorce Rule 5 
(1923), which originated in Divorce Rule 5 (1887). For objec- 
tions based on adultery, see Rules 9 and 13. 

G. L. ce. 208 § 21 provides as follows:—‘‘Decrees of divorce shall 
in the first instance be decrees nisi, and shall become absolute 
after the expiration of six months from the entry thereof, unless 
the court within said period, for sufficient cause, upon application 
of any party interested, otherwise orders.”’ This rule “otherwise 
orders,’ while a statement of objections is pending. Brown v. 
Brown, 208 Mass. 254. 

The rule requires all objections to be filed within the six months. 
Feldman vy. Feldman, 230 Mass. 330. 

The death of either party before the decree becomes absolute 
terminates the action. Chase v. Webster, 168 Mass. 228. Rollins 
v. Gould, 244 Mass. 270. 

The commission of a technical matrimonial offence after the 
decree nisi, and before it becomes absolute, as by a new marriage 
and cohabitation in the belief that the former relation has been 
terminated, will not necessarily prevent the decree from becoming 
absolute. Pratt v. Pratt, 157 Mass. 503. Darrow v. Darrow, 
159 Mass. 262. Compare Peirce v. Peirce, 160 Mass. 216. 
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RULE 85. 
(Applicable to civil cases.) 
DISMISSAL OF OLD CASES. 


On the Tuesday after the first Monday of June in 
each year, every case which has remained upon the 
docket for two years preceding, without action shown 
upon the docket, other than placing on the trial list, 
marking for trial, being set down for trial, or the filing 
or withdrawal of an appearance, shall be marked in- 
active by the clerk. . 

The clerk shall give notice thereof to every party, 
not later than the Tuesday after the first Monday of 
September next following. 

If within three years after a case has been marked 
inactive it has not been tried or heard on the merits or 
disposed of, it shall, unless the court shall otherwise 
order, be dismissed, and judgment or decree of dis- 
missal shall be entered by the clerk without further 
notice or order, on the day next following the expi- 
ration of said three years. 

This rule shall be applied to petitions for the aboli- 
tion of grade crossings, proceedings for the alteration 
of crossings, suits in equity in which receivers have 
been appointed and have not been discharged, libels 
for divorce continued under G. L. c. 208 § 20, or cases 
pending before the supreme judicial court on exceptions 
or otherwise, only by the special direction of the court. 

For cause shown the court may dismiss cases at 
other times. 


NOTE TO RULE 85. 


Power to dismiss old cases. “It is within the power of the 
superior court to provide by general rule or in any other appro- 
priate way for the dismissal of cases from its records when the 
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plaintiff fails to prosecute his action within a reasonable time.” 
Cheney v. Boston & Maine Railroad, 246 Mass. 502, 506. Mona- 
han v. Harvard Brewing Co., 244 Mass. 322. Until the amend- 
ment of Common Law Rule 62 (1923) adopted April 22, 1926, to 
take effect August 2, 1926, there was no rule on the subject 
applicable to suits in equity, but the court from time to time made 
orders for the call of the equity docket and the dismissal of cases 
that had remained a certain time without action. Donovan v. 
Danielson, 263 Mass. 419. Mackay v. Brock, 245 Mass. 131. 
Beal v. Lynch, 242 Mass. 65. 

History of practice. At one time it was the custom to call the 
docket at the commencement of each term in each county, and to 
nonsuit the plaintiff if neither party answered; but later in such 
a case an entry of “neither party” was made. Blanchard v. 
Ferdinand, 132 Mass. 389, 391. By Rule 54 (1874) “the civil 
docket, or such part thereof as the presiding judge shall direct, 
shall be called at the commencement of the last term of the court 
for civil business held for the year in each county; and all suits 
which have remained without any action therein during the year 
may be dismissed, unless cause is shown to the contrary.” This 
rule appears to have been in existence before 1874. Willey v. 
Durgin, 118 Mass. 64, 65. See also Pierce v. Lamper, 141 Mass. 
20. In the Rules of 1886 it disappeared, to reappear in Common 
Law Rule 63 (1900) in this form:—‘“‘The civil docket or such part 
thereof as the presiding justice shall direct, shall be called in each 
year, and after such notice, by publication, or otherwise, as the 
court may determine, all suits which have remained without 
action for two years may be dismissed, unless good cause is shown 
to the contrary.” See Davis v. National Life Insurance Co., 
187 Mass. 468. Karrick v. Wetmore, 210 Mass. 578. Burnham 
v. Haskell, 213 Mass. 386. McKay v. Coolidge, 218 Mass. 65. 
Occasionally an order was made dismissing the case from the 
docket or from the list of pending cases, which did not dismiss the 
case from the court, and merely saved the clerk the labor of copy- 
ing it into the new docket, in accordance with the practice then 
prevailing. Darrow v. Darrow, 159 Mass. 262. Hart v. Chatter- 
ton, 216 Mass. 90. Compare Magee v. Flynn, 245 Mass. 128. 
By Common Law Rule 65, adopted January 6, 1912, carried for- 
ward into Common Law Rule 63 (1915), and again into Common 
Law Rule 62 (1923), provision was made for notice to counsel in 
cases remaining without action for two years, that such cases 
would be dismissed at a certain date, unless a motion should be 
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made to allow the case to remain on the docket, and such motion 
should be allowed on hearing. See Farnum v. Brady, 1929 A. §. 
2001, s. ec. Mass. . The defect of all these rules was, as 
stated by the commission to investigate the causes of delay in 
the administration of justice (1910 House Doc. 1050, page 9), that 
the call of the docket or the notice under the 1915 rules “gal- 
vanizes many moribund cases into short periods of fictitious life.” 

The present rule. Substantially the present rule was enacted 
by an amendment to Common Law Rule 62 (1923), adopted 
April 22, 1926, to take effect August 2, 1926, as amended Jan. 10, 
1931. For the computation of time, see note to Rule 2. For the 
possible modes in which the clerk may give notice, see Rule 3. 
Under the present rule the case is pending and proceedings and 
trial may be had therein, after it is marked inactive, as much as 
before; the only effect of its being marked inactive is that the period 
of three years begins torun. Until judgment or decree, the court 
may postpone the date of dismissal; the rule itself preserves this 
power. Beal v. Lynch, 242 Mass. 65. A motion to postpone the 
entry of judgment or decree of dismissal should pray that it be 
postponed “to” or ‘until’ — not “to and including” — a certain 
day. There is no occasion for restoring a case to the active list, 
or vacating a marking of “inactive.” 

Effect of dismissal. A dismissal under the rule is a final 
judgment in the case. Karrick v. Wetmore, 210 Mass. 578. 
Shour v. Henin, 240 Mass. 240. Magee v. Flynn, 245 Mass. 128. 
Cheney v. Boston & Maine Railroad, 246 Mass. 502. Fairbanks 
v. Beard, 247 Mass. 8. Donovan v. Danielson, 263 Mass. 419, 
422. Hall v. Maloney, 1929 A. 8. 2157, s. e. Mass. 

But it is not an adjudication, preventing a new suit upon the 
same cause of action. Farnum v. Brady, 1929 A. S. 2001, s. ec. 
Mass. . Guild v. Cohen, 1929 A. 8. 2161, s. ¢. Mass. 


In equity cases a final decree of dismissal may be made by an 
entry of “‘bill dismissed’”’ upon the docket. Donovan v. Danielson, 
263 Mass. 419. Since the decree is not an adjudication, a very 
proper entry might be, “Bill dismissed without prejudice under 
Rule 85.” Lakin v. Lawrence, 195 Mass. 27. Lloyd v. Imperial 
M. 8. & W. Co., 224 Mass. 574, 577. Field v. Field, 264 Mass. 
549. Christiansen v. Dixon 1930 A. S. 1155, s. ¢. Mass. 

Hooker v. Porter 1930 A. S. 1253, s. ec. Mass. ‘ 
But an entry of “bill dismissed” doubtless has the same effect 
where the record shows a dismissal under the rule. Coyle v. 
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Taunton Safe Deposit & Trust Co., 216 Mass. 156. Wight v. 
Wight, 1930 A. 8. 1565, s. ec. Mass. 

Revocation of dismissal in equity. In Donovan v. Danielson, 
263 Mass. 419, the court in an equity case held that a docket 
entry, after a call of old cases, of “bill dismissed”’, is a final decree, 
but that for a reasonable time afterwards the court has power 
to revoke such a decree, and to bring the case forward for hearing. 
This decision falls within the exception to the general rule of the 
want of power of the court to revoke a final decree (Note to Rule 
82), stated in Thompson v. Goulding, 5 Allen 81, 82, in these 
words: —‘“‘Where a final decree has been made on default of a 
party through the negligence or mistake of his solicitor.”” Sullivan 
y. Sullivan, 266 Mass. 228. The “default” of a plaintiff, whereby 
his bill is dismissed, falls within this exception. Kemp v. Squire, 
1 Vesey Sr. 205. Compare the contrary practice at law. Silver- 
stein v. Daniel Russell Boiler Works, Inc., 268 Mass. 424. Kar- 
rick v. Wetmore, 210 Mass. 578. Wetmore v. Karrick, 205 U. 8. 
141. 

Dismissal of replevin suit. A plaintiff in replevin, whose case 
is dismissed under the rule, becomes liable on the replevin bond. 
Sullivan v. Martinelli, 261 Mass. 261. See also Rosen v. United 
States Rubber Co. 268 Mass. 403. 























AUDITORS, MASTERS, RECEIVERS, ETC. 


RULE 86. 
(Applicable to civil cases.) 


APPOINTMENT AND COMPENSATION OF AUDITORS, 
MASTERS, ETC. 


Except for special reasons, auditors, masters, asses 
sors, commissioners, arbitrators and referees shall be 
appointed from the bar of the county in which the case 
is pending. 

Compensation of such officers shall be allowed at the 
rate of five dollars an hour of actual hearing and prep- 
aration of report, and no higher rate shall be allowed 
in any case unless by special order of the court made 
at the time such officer is appointed. 

For services performed prior to April 28, 1929, the 
former rate of four dollars and seventeen cents an hour 
shall be allowed. 


NOTE TO RULE 86. 


This rule is based on Standing Order 2 (1923), as amended 
April 13, 1929, to take effect, in changing the rate of compensa- 
tion, on April 28, 1929. 

The cases relating to the nature of the duties of the foregoing 
officers are collected in See v. Building Commissioner, 246 Mass. 
340. In addition, an officer called an inspector is sometimes 
appointed in a case of nuisance. Georgia v. Tennessee Copper 
Co., 237 U. S. 678. There is no difference in Massachusetts 
between a master and a special master, there being no general or 
standing masters. Compare G. L. c. 212 §19 A (St. 1922 e¢. 
533), providing for a permanent officer called a “special master”; 
but no appointment has ever been made. The statutory ‘masters 
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jn chancery” are misnamed, since they have no connection with 
the court in equity. Eastern Bridge & Structural Co. v. Worcester 
Auditorium Co., 216 Mass. 426. 

The compensation of the officers mentioned in this rule, payable 
by the county, is provided for by G. L. c. 221 §§ 55, 61, as amended 
by St. 1921 c. 163. As to arbitrators and referees, see note to 
Rule 92. By G. L. ec. 221 §62 (St. 1929 c. 285 § 1), “auditors, 
masters in chancery and special masters shall file their final 
report in the office of the clerk of the court by which they are 
appointed within ninety days after the hearing before them has 
been closed or within such time as the court may allow, and, in 
default thereof, shall not be entitled to any fees.” By G. L. ¢. 221 
§62A (St. 1929 c. 285 § 2) provision is made for payment for the 
services of an auditor or “special master” who becomes incapac- 
itated or dies before filing his report. 

An officer appointed in an equity case to find the facts and report 
to the court, though called an auditor, will be treated as a master. 
Chapman v. Chapman, 224 Mass. 427. Dean v. Emerson, 102 
Mass. 480. So, conversely, Stockbridge v. Mixer, 227 Mass. 
501, 510. 


RULE 87. 
(Applicable to civil cases.) 
HEARINGS BEFORE AUDITORS, MASTERS, ETC. 


When any matter is referred to an auditor, master, 
assessor, commissioner, arbitrator or referee, the rule 
or order of reference shall either fix definite times for 
the hearings or fix the time when or before which hear- 
ings shall be begun and the time before which they 
shall be ended. If the court does not fix definite times 
for the hearings, the officer aforesaid, whether re- 
quested by the parties or not, shall assign hearings 
within the period prescribed, give reasonable notice 
thereof to the parties, and proceed as nearly as possible 
on consecutive days, granting no adjournment for a 
longer period than seven days except by consent of 
parties or order of the court. The court may change 
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or extend the times for hearings. Whenever practi- 
cable, hearings shall be held at a court house. The 
report shall be filed within thirty days after the hearing 
has been closed, and notice of the filing shall be given 
to the parties by the clerk forthwith. 

An engagement in actual hearing before such officer 
shall have the same standing as an engagement in 
actual trial before the court, but no protective order 
for counsel or such officer shall be made. 

If one of the parties fails to appear at a hearing 
without showing good cause for not appearing, such 
officer may proceed ex parte, and shall do so on motion 
of the party appearing. If both parties fail to appear 
without showing good cause, such officer shall make 
report forthwith to the court, and the clerk shall bring 
such report forthwith to the attention of a justice. 

The court may at any time make appropriate orders 
to prevent delay in the completion of the hearings and 
the filing of the report. 


NOTE TO RULE 87. 


This is based upon Common Law Rule 30 (1923) as amended 
October 6, 1923, and Equity Rule 25 (252 Mass. 607), which latter 
originated in 8. J. C. Chancery Rule 31 (1836: 24 Pick. 418). 

This rule as to hearings is in conformity with G. L. c. 221 §§ 58- 
60, as to hearings before auditors. G. L. c. 221 § 58 provides for 
the entry of judgment against a party who fails to attend the au- 
ditor’s hearing or to produce in good faith before the auditor the 
testimony relied on by him. G. L. ec. 221 § 60 provides that “the 
court in which a cause is pending may, upon application of either 
party, appoint a day certain for the hearing thereof before the 
auditor. The hearing shall be had upon the day appointed, and 
shall proceed, unless the parties otherwise agree or the auditor 
otherwise orders, from day to day until the conclusion thereof.” 
It is not uncommon for a rule or order of reference to a master or 
auditor to provide, that the hearings shall begin on a certain day 
and continue from day to day, Saturdays, Sundays and holidays 
excepted, during the usual hours for court, until concluded. 
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There is no rule of law that counsel are entitled to have a trial 
or hearing postponed because of conflicting engagements. Note to 
Rule 57. This rule merely puts the hearing before an auditor or 
master on the same plane, as affecting the discretion of the court, 
as a trial in court. 

This rule shortens the statutory time for filing report after 
hearing from ninety days to thirty days. G. L. ce. 221, §62. The 
time may, however, be extended. Rule 2. 


RULE 88. 
(Applicable to civil cases at law.) 


AUDITORS WHOSE FINDINGS OF FACT ARE NOT FINAL. 


When an auditor, whose findings of fact are not final, 
has prepared a draft copy of his report, he shall notify 
the parties of a time and place when and where they 
may attend and suggest such alterations as they may 
think proper; upon consideration whereof, the auditor 
will finally settle the draft of his report, and give notice 
thereof to the parties, furnishing them with copies of 
the report. 

A party shall be held to waive any right to jury trial 
previously claimed, unless within ten days after the 
filing of the report he shall file a statement that he 
insists thereon. He shall be held to waive any right 
to introduce evidence other than the report, unless 
within the same time he shall file specifications of the 
matters of fact upon which he desires to introduce 
further evidence. He shall not be allowed to introduce 
evidence upon matters not so specified, but the court 
may permit amendment of the specifications at any 
time. Trial by jury in such cases may be upon issues 
framed or otherwise, as the court may direct. Trial 
by the court without jury, upon the auditor’s report 
only, may be had by motion for judgment upon the 
report. 
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NOTE TO RULE 88. 


History. This is based upon Common Law Rule 30 (1923) as 
amended Oct. 6, 1923, but is much more simple than that rule. 

The practice of appointing auditors as subordinate officers of 
the court is ancient. Originally they were appointed only to state 
accounts, but gradually they came to pass upon all questions of 
fact in the case, including those relating to liability. Holmes y, 
Hunt, 122 Mass. 505. Earl Carpenter & Sons Co. v. N. Y. 
N. H. & H. R.R. Co., 184 Mass. 98, 102. Holmes v. Turner’s 
Falls Co., 150 Mass. 535. 

Report is evidence only, but prima facie correct. The report of an 
auditor whose findings of fact are not to be final, results, not in a 
determination of fact, but in evidence. The statute (G. L. ec. 221 
§ 56) declares that on the matters submitted ‘‘the auditor’s find- 
ings of fact shall be prima facie evidence.’”’ The meaning of 
prima facie evidence is discussed in Thomes v. The Meyer Store 
Inc., 1929 A. S. 2023, s. e. Mass. , Haun v. LeGrand, 1929 


A. 8. 2027, s. ¢. Mass. , Wilson v. Grace, 1930 A. S. 2023, 
Ss. ¢. Mass. __, and Ferreira v. Franco, 1930 A. 8S. 2051, s. ¢. 
Mass. , and it is there distinguished from a mere presump- 


tion which disappears as soon as any evidence to the contrary is 
introduced. See note to Rule 3. Not only are the particular 
facts found by the auditor prima facie evidence (Marshall v. 
Williston, 256 Mass. 147, 153. Ryan v. Whitney, 257 Mass. 218, 
222 et seq.) but also his general conclusion, which imports a finding 
of the facts necessary to support it. Holmes v. Hunt, 122 Mass. 
505, 515, 516. Carroll v. Carroll, 188 Mass. 558, Fisher v. 
Drew, 247 Mass. 178, 183. Grow v. Prudential Ins. Co., 249 
Mass. 325. ‘Where the auditor makes a simple finding in favor 
of one party without reporting the testimony, and there is no 
other evidence, a verdict should be directed in accordance with 
his finding. The case does not stand as it does upon uncon- 
tradicted evidence of witnesses, for there the jury may disbelieve 
the testimony. The statute has clothed an auditor’s report with 
a special evidential character.” Wakefield v. American Surety 
Co., 209 Mass. 173, 176. The introduction of the auditor’s report 
in evidence ‘‘merely puts on the other party the burden of going 
forward with evidence to rebut and control it, but does not change 
the burden of proof. * * * After evidence has been put in on both 
sides a jury could not be instructed without error that there was a 
presumption of fact that the auditor’s report was right. It would 
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be for the jury to say what weight they would give to the report.” 
Wyman v. Whicher, 179 Mass. 276, 277. Cohasset v. Moors, 
904 Mass. 173. 

Subsidiary findings may contradict conclusion. Not only where 
there is opposing evidence outside the report, but also where the 
report contains a statement of testimony or of subsidiary facts 
from which a conclusion contrary to that arrived at by the auditor 
could be drawn, the possibility of directing a verdict on the 
auditor’s report or giving it any artificial weight disappears, and 
the conclusions of the auditor form but one piece of evidence to be 
weighed with others, the burden of proof not being affected by the 
report. Fisher v. Doe, 204 Mass. 34. Wheeler v. Tarullo, 237 
Mass. 306, 310 et seq. Since an auditor’s rulings on pure law are 
to be disregarded, stricken out, or corrected by instructions, 
(Zembler v. Fitzgerald, 234 Mass. 236, 247. Fillmore v. Johnson, 
921 Mass. 406, 417. Osadchuck v. Gordon, 251 Mass. 540, 545. 
Greene v. Corey, 210 Mass. 536, 546. Lunn & Sweet Co. v. 
Wolfman, 268 Mass. 345. Beach & Clarridge Co. v. American 
8. G. & V. Manuf. Co., 208 Mass. 121, 133), if the ultimate con- 
clusion of the auditor is in effect a ruling of law on facts which 
require in law an opposite conclusion, the finding of facts may 
create a prima facie case in favor of the party against whom the 
auditor finally ruled. Fisher v. Doe, 204 Mass. 34,40. When the 
jury or the judge sitting without jury has drawn inferences from 
the auditor’s report, whether contrary to the conclusions of the 
auditor or not, the full court has no right to review those inferences 
except to see that they are legally possible, for at law the full 
court cannot review facts. Standard Oil Co. v. Malaguti, 1929, 
A.S. 2108, s. ec. Mass. 

Effect of error in evidence. Since the auditor’s report is only 
evidence, and can be contradicted, at common law it might be 
admitted in evidence although the rulings of the auditor on a 
question of evidence appeared to be erroneous; a motion to re- 
commit, upon which the action of the court was discretionary, 
afforded the only remedy. Winthrop v. Soule, 175 Mass. 400. 
Leverone v. Arancio, 179 Mass. 439, 448. Tobin v. Kells, 207 
Mass. 304. White v. Hale, 208 Mass. 94. Tripp v. Macomber, 
187 Mass. 109. Allwright v. Skillings, 188 Mass. 538. Jean v. 
Cawley, 218 Mass. 271. By provisions of G. L. c. 221, § 56, 
enacted by St. 1914 ¢. c. 576 §2, “the court at the trial shall 
exclude any finding of fact which appears in the report to be based 
upon an erroneous opinion of law, or upon inadmissible evidence” ; 
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and the auditor is bound to report, upon request, his rulings upon 
evidence, and, when he makes a finding of fact which depends 
upon the decision of a question of law, to make alternative findings 
or state his view of the law together with the subsidiary facts, to 
enable the court to correct him. It seems that no exceptions lie 
to an auditor’s report (Keith v. Marcus, 182 Mass. 320. Stock- 
bridge v. Mixer, 227 Mass. 501, 510. Clark v. Barringer, 1930 
A. S. 1975, s. ¢. Mass. . Compare Farnham v. Lenox 
Motor Car Co., 229 Mass. 478, 480. Paddock v. Commercial 
Ins. Co., 104 Mass. 521, 531. See also Hodge v. Mackintosh, 248 
Mass. 181, 188), but that motions to recommit and objection to 
the report at the trial furnish the remedy for error by the auditor. 
Director General v. Eastern 8.8. Lines Inc., 245 Mass. 385, 398. 
Boston Box Co. Inc. v. Shapiro, 249 Mass. 373, 377. 

Former rule for judgment according to report. By a rule of the 
superior court (Common Law Rule 30, 1923, originating in Com- 
mon Law Rule 69, adopted Dec. 5, 1914, quoted in 229 Mass. 480 
and 232 Mass. 222), provision was made for ordering judgment 
according to the auditor’s report, upon motion, unless cause 
appeared or was shown to the contrary. But since the constitu- 
tional right of jury trial required that insistence, at the hearing of 
the motion, upon jury trial previously claimed, be deemed sufficient 
cause for not entering judgment on the report, the rule has not 
proved effective in ending litigation (Farnham v. Lenox Motor 
Car Co., 229 Mass. 478. Sherry v. Littlefield, 232 Mass. 220. 
Wheeler v. Tarullo, 237 Mass. 306. Allis-Chalmers Manuf. Co. v. 
Frank Ridlon Co., 248 Mass. 41. Norcross v. Haskell, 251 Mass. 
30. Solomon v. Boylston Natl. Bank, 1930 A. S. 161, s. ¢. 
Mass. ), and has not been incorporated into the present rules. 

The change made by the present rule. The former rule of the 
court, providing for entry of judgment according to the report, did 
not “create * * * a trial with evidence limited to one document,” 
but applied only where but one result was possible upon the terms 
of the report. Wheeler v. Tarullo, 237 Mass. 306, 310. See also 
Fisher v. Drew, 247 Mass. 178, 180. But a trial with evidence 
limited to the auditor’s report is exactly what the present rule 
provides for. If the subsidiary facts found are such that the 
general conclusions may appear to be wrong on the face of the 
report, there is no greater difficulty in correcting them in a hearing 
upon an auditor’s report than in one upon a master’s report. 
What takes time, and ought to be avoided if possible, is the double 
trial of facts upon evidence. But everything on the face of the 
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auditor’s report ought to be open upon a motion for judgment 
on the report, as the present rule provides. The present rule 
seems to rest upon the same constitutional foundation as the 
former rule. 

The time for claiming jury trial and filing specifications may be 
extended by the court. Rule 2. 


RULE 89. 


(Applicable to civil cases at law.) 


AUDITORS WHOSE FINDINGS OF FACT ARE FINAL. 


The provisions of the first paragraph of Rule 90, 
relative to settling the draft of report, and objections 
thereto, shall apply to the report of an auditor whose 
findings of fact are to be final. Upon a motion for 
recommittal, no question of law, which was or could 
have been raised before the auditor, shall be open unless 
raised by objection appended to the report. 


NOTE TO RULE 89. 


Questions of law or evidence open when findings final, even before 
statute. In recent times it has become common, with the agree- 
ment of the parties, to refer cases to auditors whose findings of 
fact are to be final. The court is loath to appoint auditors with- 
out such agreement, because the appointment of an ordinary 
auditor frequently results in two trials instead of one. 

Even before St. 1914 c. 576 § 2 (G. L. ¢. 221 § 56), providing that 
a finding by an auditor shall be excluded if it appears ‘‘in the re- 
port to be based upon an erroneous opinion of law, or upon inad- 
missible evidence,”’ the same rule was established as to auditors 
whose findings of fact were final. The questions were presented 
by the motion of the losing party for recommittal; and the action 
of the court on the motion was the basis for common-law excep- 
tions. Tripp v. Macomber, 187 Mass. 109. Pettey v. Benoit, 
193 Mass. 233. W. R. Grace & Co. v. National Wholesale 
Grocery Co. Inc., 251 Mass. 251. Technical Economist Corp. v. 
Moors, 255 Mass. 591. Lunn & Sweet Co. v. Wolfman, 268 Mass. 
345. Walsh v. Cornwell, 1930 A. 8S. 1841, s. ec. Mass. 
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Findings final like verdict. ‘The stipulation embodied in the 
rule to the auditor that his findings of fact shall be final means 
precisely that. His findings of fact are final and conclusive unless 
tainted in some material particular by error of law. They stand 
upon the same footing as the verdict of a jury.” Lunn & Sweet 
Co. v. Wolfman, 268 Mass. 345, 349. The report is not like a 
master’s report in equity, where an appeal to the supreme judicial 
court opens questions of fact, and the master’s conclusion of fact 
may be revised by that court upon consideration of the basic 
facts stated in his report. See note to Rule 90. ‘The auditor's 
final conclusion stands upon the same footing as the verdict of a 
jury when there is an exception to a refusal to direct a verdict for 
the defendant,” that is, it must stand unless the record shows that 
there was no evidence to sustain it. Marden v. Howard, 242 Mass. 
350, 355. Walsh v. Cornwell, 1930 A. S. 1841, s. ¢. Mass. 

See also Peru Steel & Iron Co. v. Whipple F. & 8. M. Co., 109 Mass. 
464. Jones v. Clark, 1930 A.S. 1377, s. ¢. Mass. . Duralith 
Corp. v. Leonard, 1931 A. 8S. 421 s. e. Mass. 

Rulings of law generally inappropriate. Where the auditor finds 
all the facts, it is usually improper to ask him to rule on the law; 
the court, on the facts found, is bound to render such judgment 
as the law requires. “The primary duty of an auditor is to find 
the facts. Sometimes, in order to perform this primary duty and 
as incidental to it, he must make rulings of law. * * * Commonly, 
however, it is no part of the duty of an auditor to make, or pass 
upon requests for, rulings of law. Such rulings and requests, if 
made, are not strictly to be regarded as parts of the report. * * * 
This general principle has been modified in some respects by G. L. 
ce. 221 § 56.” Lunn & Sweet Co. v. Wolfman, 268 Mass. 345, 
353. Vigilante v. Old South Trust Co., 251 Mass. 385. 

Requests for rulings to judge improper. There is no occasion for 
requests for rulings addressed to the judge upon a motion for 
judgment upon the report. The facts are fixed by the report, 
and it is the duty of the judge, without any requests, to render the 
correct judgment. See Jablonski v. Rojcewicz, 246 Mass. 336. 
If he errs, exceptions to his action will lie. Whether an appeal 
will lie, depends upon the doubtful question whether the auditor’s 
report can be treated as a “case stated,’”’ under G. L. ec. 231 § 96. 
Burnham v. Dollard, 1930 A. S. 61, s. e. Mass. . The 
auditor’s report, though final on the facts, seems to be no part of 
the record, any more than a judge’s findings at law. Davis v. 
Gay, 141 Mass. 531. Allis-Chalmers Manuf. Co. v. Frank Ridlon 
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Co., 248 Mass. 41. McMillan v. Gloucester, 244 Mass. 150, 
151. Samuel v. Page-Storms Drop Forge Co., 243 Mass. 133, 
135. But see S. J. C. General Rule as to Records, § 9 (252 Mass. 
614). Compare the rule in equity. Notes to Rules 90 and 76. 

Recommittal discretionary. If enough facts are found, without 
legal error, to require judgment for one party or the other, it 
seems that a motion to recommit for further or different findings 
is addressed to the discretion of the court. G. L. e. 221 § 59. 
W. R. Grace & Co. v. National Wholesale Grocery Co. Inc., 251 


Mass. 251, 253. Walsh v. Cornwell, 1930 A. S. 1841, s. c. 
Mass. 
RULE 90. 
(Applicable to equity cases.) ° 


SETTLEMENT OF MASTER’S REPORT. 


When the master has prepared a draft copy of his 
report, he shall notify the parties of a time and place 
when and where they may attend and suggest such 
alterations as they may think proper; upon consider- 
ation whereof, the master will finally settle the draft 
of his report, and give notice thereof to the parties, 
furnishing them with copies of the report; whereupon 
five days shall be allowed for bringing in written ob- 
jections thereto, briefly and clearly specifying the 
matters objected to and the cause thereof, which 
objections shall be appended to the report. 

Upon the filing of the report in court a party whose 
objections are appended thereto shall be deemed to 
have excepted to the report for the reasons set forth 
in the objections, and no additional exceptions may be 
filed without a special order of the court. 


NOTE TO RULE 90. 


History. This is substantially Equity Rule 26 (252 Mass. 608), 
which originated in 8. J. C. Chancery Rule 32 (1836: 24 Pick. 
418). 
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Proof of compliance with rule. When the master fails to hold a 
hearing on the draft report, or to give the required time for the 
bringing in of written objections, the remedy is to move to re- 
commit for the purpose of compliance with the rule. Hillier y, 
Farrell, 185 Mass. 434. It is customary for the master to include 
in his report, or append thereto, his certificate showing compliance 
with the rule. The five-day period may be diminished or extended 
by the court. Rule2. Until the draft report is settled, the master 
may reopen the case. Carr v. Streeter, 262 Mass. 595. Hakkila 
v. Old Colony B.S. & C. Co., 264 Mass. 447. 

Nature of exception to report. An exception to a master’s report 
has no relation to an exception or a bill of exceptions at law; it is 
“the act of appealing from rulings appearing of record, and 
nothing more.”’ O’Brien v. Keefe, 175 Mass. 274. Originally 
exceptions appear to have been filed after the master’s report was 
filed in court, without any preliminary objections. By 8. J. C. 
Chancery Rule 31 (1884: 136 Mass. 608) it was provided that 
“no exception to a master’s report will be allowed without a special 
order of the court, unless founded upon an objection made before 
the master, and shown by his report, and unless filed with the clerk 
within fifteen days from the filing of the report.” In 1926, by 
Equity Rule 26 (252 Mass. 608), the objections became paramount, 
and exceptions became merely an implied result of the objections. 

Effect of sustaining exception. When an exception to a master’s 
report is sustained, the finding or conclusion against which the 
exception is directed is theoretically stricken out of the report. 
Canadian Religious Association v. Parmenter, 180 Mass. 415, 
421. Baush Machine Tool Co. v. Hill, 231 Mass. 30, 41. Some- 
times the interlocutory decree sustaining the exception expressly 
so orders. Koffman v. Beserra, 262 Mass. 165. Goodman v. 
Goldman, 265 Mass. 85. Sometimes this is implied by an inter- 
locutory decree sustaining an exception and confirming the report 
as so modified. W. A. Snow Iron Works Co. v. Chadwick, 227 
Mass. 382, 386. Forino Co. Inc. v. Karnheim, 240 Mass. 574. 
Magullion v. Magee, 241 Mass. 360, 365. Cetlin v. Bradford, 
242 Mass. 434, 439. Old Colony Trust Co. v. Puritan Motors 
Corp., 244 Mass. 259, 264. Sinclair v. Holden, 261 Mass. 412, 
416. Bond v. Orr, 266 Mass. 475. Panikowski v. Giroux, 1930 
A. 8S. 1863, s. c¢. Mass. 

The consequences of sustaining an exception vary. Sometimes 
the finding or conclusion thus destroyed is so vital that the whole 
case or a part of it must be recommitted for further findings on 
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evidence already heard (Rennell v. Kimball, 5 Allen 356. O’Brien 
y. Hovey, 239 Mass. 37), or for further hearing, unless the court 
rehears the matter itself. Pickard v. Clancy, 225 Mass. 89. In 
other cases, the report, with the erroneous finding or conclusion 
stricken out, and with proper conclusions drawn by the court 
from the report, remains a sufficient foundation for a decree, and 
no recommittal is necessary. Parker v. Simpson, 180 Mass. 
334, 359. Cutting v. American Ins. Co., 197 Mass. 131. Lyons 
vy. Elston, 211 Mass. 478. Linton v. Noonan, 238 Mass. 31. 
Forino Co. Inc. v. Karnheim, 240 Mass. 574. John J. Bowes Co. 
y. Milton, 255 Mass. 228. Storey v. Brush, 256 Mass. 101. 
Adams v. Eastern Mass. St. Ry. Co., 257 Mass. 115. Narragan- 
sett Amusement Co. v. Riverside Park Amusement Co., 260 
Mass. 265, 282. Sarris v. Coules, 267 Mass. 262. Panikowski 
y. Giroux, 1930 A. 8. 1863, s. e. Mass. . Where the ex- 
ceptions to the master’s report relate to immaterial matters, they 
may be disregarded or overruled, though in an abstract sense well 
taken. Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 57 
Fed. 441, 450. Montague v. Boston & Albany R.R. Co., 124 
Mass. 242, 249. Compare Newton Rubber Works v. De las 
Casas, 182 Mass. 436. 

Form of objection or exception. For illustrations of the usual 
form of objections to a master’s report, see Rennell v. Kimball, 
5 Allen 356, 360 et seq. (exceptions). Caines v. Sawyer, 248 
Mass. 368. Jameson v. Hayes, 250 Mass. 302. Adams v. 
Eastern Mass. St. Ry. Co., 257 Mass. 115. 

Correction on appeal from final decree. An error in dealing with 
an exception to a master’s report, although there is no appeal from 
the interlocutory decree, may affect the final decree and be carried 
up by appeal therefrom. Cawley v. Jean, 189 Mass. 220, 227. 
True v. Field, 1930 A. S. 81, s. ¢. Mass. . Compare Chen 
Fong v. New England Tel. & Tel. Co., 265 Mass. 571, 576. 

Improper or late objection. An objection which is too general 
will not be considered. Grand Lodge v. Snow, 266 Mass. 483, 
496. An objection not brought in as required by the rule will not 
be considered, although the point is shown by the report. Com- 
missioner of Banks v. Tremont Trust Co., 267 Mass. 331 (ruling on 
evidence). But the court may allow a late objection, and doubt- 
less a late exception where no objection was brought in. Berenson 
v. H. G. Vogel Co., 253 Mass. 185. Rule 2. 

Exception raises nothing outside of report. It is elementary in the 
law of exceptions to masters’ reports, that exceptions must be 
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founded on errors shown by the master’s report itself, and not on 
matters resting in the assertions of counsel or in offers to prove 
facts by evidence outside the report. If the master’s report is to 
be destroyed on exceptions, it must contain the means of its own 
destruction. Cook v. Scheffreen, 215 Mass. 444, 447. Baush 
Machine Tool Co. v. Hill, 231 Mass. 30, 41. Mouradian y, 
Giblin, 254 Mass. 478. Abbot v. Waltham Watch Co., 260 Mass, 
81, 96, 97. Goodman v. Goldman, 265 Mass. 85, 88. McKnight 
v. Winkler, 268 Mass. 153. Lamb Knitting Machine Co. y. 
Chicopee Manuf. Co., 1930 A. 8. 2401, s. ¢. Mass. . The 
remedy of a party, who wishes to have the record show the founda- 
tion for his exception, is to move for a recommittal of the report 
with instructions to report the facts or the evidence to which the 
exception relates. Jones v. Keen, 115 Mass. 170, 181. Ray- 
mond v. Stone, 246 Mass. 421, 426. Where the master, though 
requested, omits to state a question of evidence or law actually 
saved and made the subject of an exception, the party has a right 
to have the report recommitted for the purpose. Cook v. Scheff- 
reen, 215 Mass. 444, 447, 448. 

Master usually should not report evidence. The scope of a 
master’s powers and duties depends upon the rule or order of 
reference under which he acts. While in the federal courts a 
master has often been ordered to report the evidence as well as the 
facts, such an order is rare in Massachusetts courts, for the time of 
the court would be very little saved by such a reference. Amer- 
ican A. C. Co. v. Robertson, 1930 A. 8S. 1945, s. e. Mass. 
None of the common forms of reference require or permit a report 
of the evidence. Nichols v. Ela, 124 Mass. 333 (to state the 
accounts between the parties, and to make report thereof to the 
court). Parker v. Nickerson, 137 Mass. 487, 491, 492, 493 (‘for 
the losing party to come in, for the first time, after the hearing 
before the master is closed, and his draft report is known, and ask 
for a report of the evidence, is a proceeding never looked upon 
with favor).” Atty. Gen. v. Vineyard Grove Co., 211 Mass. 
596 (to report, with the facts, ‘so much of the evidence as he may 
deem necessary”). Fay v. Corbett, 233 Mass. 403 (same). 
Cook v. Scheffreen, 215 Mass. 444, 448 (“to hear the parties and 
their evidence * * * and report his findings to the court together 
with such facts and questions of law as either party may request”; 
the court said, “the purpose of such an order of reference is to leave 
to the master the final determination of the facts).’”’ Daniels v. 
Daniels, 240 Mass. 380 (same). Jameson v. Hayes, 250 Mass. 
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302. Bartlett v. The Roosevelt, Inc., 258 Mass. 494. American 


4. C. Co. v. Robertson, 1930 A. S. 1945, s. e. Mass. 
Brine v. Parker, 1930 A. S. 829, s. e. Mass. , (same). 


Smith v. Lloyd, 224 Mass. 173 (‘“‘to find the facts and report the 
same to the court).” 

A master should not weave into his report (Jameson v. Hayes, 
250 Mass. 302, 306) statements of the evidence. A master who 
begins his report by stating what the witnesses said, usually ends 
by failing to find the material facts. A good method is to state, 
early in the report, that the following are the material facts, and 
then to state the facts in narrative form and in numbered para- 
graphs, without any statement of evidence. 

Refusal to order evidence reported theoretically unsound, though 
practically necessary. There may be some want of logic in re- 
vising the findings made by a judge upon the evidence, and refus- 
ing to revise the findings of a subordinate officer, a master. But 
practically the expense of printing the record is a deterrent in the 
case of findings made by a judge; while a practice of reporting 
the evidence in master’s cases would destroy the efficiency of the 
equity division of the superior court, because it would be com- 
pelled to review the evidence in almost every master’s case. 

Theoretically the evidence ought to be reported, in summary 
form if not by question and answer, when the question of law is 
raised that the evidence does not justify the findings (Third 
Report of Judicial Council, Nov., 1927, 62); and when that is done 
the question of its legal sufficiency is open, but only on a specific 
exception raising the point. Dean v. Emerson, 102 Mass. 480, 
482. Capen v. Capen, 234 Mass. 355, 362. But if that were 
generally allowed, the court would have to read the whole evidence 
in almost every case, and then the party would probably seek to 
argue the facts instead of confining himself to that question of law. 
Wood v. Baldwin, 259 Mass. 499, 508, 512. The decision appear- 
ing to forbid it promotes the practical efficiency of the court. 
Smith v. Lloyd, 224 Mass. 173, 174. Where there is real doubt as 
to the legal possibility or the propriety of a conclusion drawn by 
the master from the evidence or the basic facts, he ought to report 
briefly the basis for his conclusion; and if he does not, and the 
point seems serious to the court, the court may require him to do so. 

Even under an unusual rule requiring a master to report “such 
portions of the evidence as either party may request,” the request 
must come before the draft report is submitted to counsel. Tuttle 
v. Corey, 245 Mass. 196. 
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Incidental rulings of law. The fundamental duty of a master 
is to find the facts. But a master, in finding the facts, almost 
necessarily is compelled, expressly or impliedly, to make rulings of 
law. He has to find such facts as are expressed by the words con. 
veyance, delivery, loan, security, owner, attachment, negligence, 
marriage, and many others. Such words express in a single word 
a conclusion of law from facts. Ordinarily we treat such con- 
clusions as facts, but when the case turns on them it is necessary 
to analyze them. Haskell v. Merrill, 179 Mass. 120, and cases 
cited. Reggio v. Warren, 207 Mass. 525, 535, 536. Hermanson 
v. Seppala, 255 Mass. 607, 609. 

Every competent master, when the case turns on a so-called 
mixed question of law and fact, expressed by such a word, finds 
the constituent, basic, elemental or subsidiary facts, and then finds 
the ultimate fact, which may contain an element of law, expressly 
stating that he does so solely as a conclusion from the constituent 
facts stated. This preserves the rights of the parties, and the 
reputation of the master for judicial qualities. The finding of the 
ultimate fact is clearly within the functions of the master. Smith 
v. Lloyd, 224 Mass. 173. Lindsay v. Swift, 230 Mass. 407, 412 
(partnership). New England Confectionery Co. v. C. A. Briggs 
Co., 256 Mass. 456, 465. Bartlett v. The Roosevelt, Inc., 258 
Mass. 494, 497 (adverse use). Wood v. Baldwin, 259 Mass. 499, 
512-514 (gift). Jenanyan v. Fisher, 229 Mass. 472 (fraud). 
Adams v. Whitmore, 245 Mass. 65, 67 (undue influence). South- 
bridge Savings Bank v. Mason, 147 Mass. 500 (fixtures). Houle 
v. Abramson, 210 Mass. 83 (same). Pray v. Brigham, 174 Mass. 
129 (adverse use). Davis v. Bicknell, 244 Mass. 352 (laches). 
Snow v. Boston Blank Book Manuf. Co., 153 Mass. 456 (judge 
ought to find subsidiary facts as to laches, in case heard by him). 
Mascari v. Mascari, 255 Mass. 92 (laches). Safford v. Lowell, 
255 Mass. 220, 226 (laches). Simpkins v. Old Colony Trust Co., 
254 Mass. 576 (after subsidiary facts found, report recommitted 
for finding as to gift). Danforth v. Chandler, 237 Mass. 518 
(authority). Morrell v. Kelley, 157 Mass. 126 (master’s finding 
of ultimate fact, pledge, stands in absence of constituent facts). 
Fleming v. Cohen, 186 Mass. 323 (that wall not wholly a party 


wall). Seemann v. Eneix, 1930 A. 8. 1540, s. e. Mass. 
(partnership). Malloy v. Carroll, 1930 A. S. 1813, s. e. 
Mass. (futility of appeal to officers of voluntary association). 


Requests relating to incidental rulings of law. In Bradley v. 
Borden, 223 Mass. 575, 586, the court said, “The right to have the 
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opinion of a master upon conclusions of fact arrived at upon con- 
sideration of offered and received evidence necessarily carries 
with it the right to know upon what theory of law the master 
acted in arriving at any conclusion of fact.”’ For this purpose, of 
separating the law from the fact, in a mixed question of law and 
fact, requests for rulings, addressed to the master, are proper; 
but they should be filed before the draft report is settled. War- 
field v. Adams, 215 Mass. 506, 519. First National Bank v. 
Harrison, 1930 A. S. 1157, s. e. Mass. . Cunningham v. 
Worcester Five Cents Savings Bank, 223 Mass. 361. A request 
for ruling on the burden of proof is proper. Long v. Athol, 196 
Mass. 497, 507. A party has “a right, upon requesting the master 
so to do, to have him report to the court all questions of law which 
arose in the course of his doing what he was ordered to do, namely, 
to find the facts.’”’ This includes questions of evidence. Cook v. 
Scheffreen, 215 Mass. 444, 447. Flaherty v. Goldinger, 249 Mass. 
564. Atherton v. Emerson, 199 Mass. 199, 211 (exceptions to 
rulings as to evidence not sustained unless plainly prejudicial). 
Jameson v. Hayes, 250 Mass. 302, 308 (evidence immaterial if 
master reports that it did not affect result). O’Brien v. Keefe, 
175 Mass. 274 (same). Arnold v. Maxwell, 230 Mass. 441, 444 
(written objection to report required for evidence questions as 
well as others). Commissioner of Banks v. Tremont Trust Co., 
267 Mass. 331 (same). Narragansett Amusement Co. v. River- 
side Park Amusement Co., 260 Mass. 265, 277 (must be objection 
at time evidence offered). 

Master ordinarily does not rule as to right to relief. But under 
the ordinary forms of rule to a master, the master cannot properly 
rule on the question whether, on the facts found, one party or 
another is entitled to a decree. Even the form which requires the 
master to report such questions of law as either party may request, 
applies only to incidental questions of law involved in the finding 
of the facts. Clark v. Seagraves, 186 Mass. 430, 435. Cook 
v. Scheffreen, 215 Mass. 444, 449. Tuttle v. Corey, 245 Mass. 
196, 204. If, however, the master does rule on the law as to the 
right to relief, the confirmation of the report may be held to adopt 
such ruling (Cook v. Scheffreen, 215 Mass. 444, 449), and some- 
times the confirmation of the report has expressly excepted rulings 
of law. W. A. Snow Iron Works, Inc. v. Chadwick, 227 Mass. 
382, 386. 

Court may refer law for advisory report. A court has power to 
refer the law as well as the facts to a master, in which case the 
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report on the law will be merely advisory. Bradley v. Borden, 
223 Mass. 575 (the suggestion on pages 586, 587, that consent to 
a reference is necessary, applies only to reference to arbitration. 
See Rules 98, 99). O’Brien v. Logan, 236 Mass. 507, 512 (excep- 
tions to master’s rulings, as to right to relief, immaterial, for court 
must pass on law in entering decree). The late Mr. Justice 
Loring, in 7 Mass. Law Quarterly (Jan. 1922) 70, recommended 
references to masters ‘‘to hear the case on the merits and report 
to the court his findings of fact and his rulings of law including the 
terms of the decree which ought to be entered in the case.” 
What to do with requests for findings of fact. It has been said that 
“the master should receive requests for findings of fact but is not 
bound to make such findings or to make [give?] reasons for his 
refusal to state them, in his report.’”’ Tuttle v. Corey, 245 Mass. 
196, 203. In Warfield v. Adams, 215 Mass. 506, 519, the court 
said, “It is proper for counsel as part of an argument on facts to 
submit to a master requests for findings of fact, and a master may 
in his discretion receive, but he is not bound to receive, such 
requests for findings. * * * There is no room for filing requests 
for findings of fact which the master must adopt or give a reason 
for not adopting. Such a proceeding is putting on trial the master 
in place of the issues raised by the pleadings.” If such requests 
for findings are received, they should be considered as suggestions 
merely as to the points to be covered by the narrative report; it 
is a bad practice to append them to the report, and an inexcusable 
one to grant or refuse the specific requests, with the result that the 
actual findings can be discovered only by a critical comparison 
of the narrative report with the answers to the requests. See 
also Brown v. Little, Brown & Co. Inc., 1929 A. S. 2077, s. ¢. 
Mass. . Coolidge v. Old Colony Trust Co., 259 Mass. 515, 517. 
Even when the rule requires the master to report such facts as 
either party may request, the request must be made before the 
draft report is submitted to counsel (A. T. Stearns Lumber Co. 
v. Howlett, 260 Mass. 45, 73. American A. C. Co. v. Robertson, 
1930 A. S. 1945, s. e. Mass. ), and the rule is satisfied if the 
report of the master covers, in the master’s own words, the ma- 
terial facts included in the requests. Daniels v. Daniels, 240 
Mass. 380. E. Kronman Co. Inc. v. Bunn Bros. Inc. 265 Mass. 
549, 555. Even if it does not, an exception will not lie, for one 
obvious reason that even if the requests appear in the report, 
their propriety, in the absence of the evidence, will not appear; 
much less that the findings would be favorable. Thompson v. 
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Davis, 225 Mass. 385. Greenhood v. Richardson, 226 Mass. 208. 
Magullion v. Magee, 241 Mass. 355, 358. Bartlett v. The Roose- 
velt, Inc., 258 Mass. 494. Chamberlain v. Henry, 263 Mass. 63. 
First National Bank v. Harrison, 1930 A. S. 1157, s. e. Mass. 

On motion to recommit for further findings the action of the 
court is discretionary, for it has power to amend the rule to the 
master so as to omit such requirement, by implication as well as 
expressly. Daniels v. Daniels, 240 Mass. 380, 385. Ledoux v. 
Lariviere, 261 Mass. 242. Chamberlain v. Henry, 263 Mass. 63. 
Parker v. Page, 1930 A. 8. 249, s. ce. Mass. . The original 
papers in the foregoing cases show that the rule was of this class. 
This form of rule is not intended to enable the parties to catechize 
the master at will. Parker v. Simpson, 180 Mass. 334, 356. 

Recommittal discretionary. The case may be recommitted to 
the master, in the discretion of the court, with or without a motion, 
whenever the court feels that the findings are not an adequate or 
satisfactory basis for a decree. Whether the report already made 
is confirmed or not, the master may be ordered to report further 
facts. Gadreault v. Sherman, 250 Mass. 145. Cutter v. Arling- 
ton Casket Co., 255 Mass. 52. Flynn v. Curtis & Pope Lumber 
Co., 255 Mass. 352. Brown v. Little, Brown & Co., Inc., 1929 
A. 8. 2077, s. c. Mass. 

Necessity of confirmation of report. In order for a master’s 
report to have standing, it must be confirmed by the court. “A 
master’s report settles no rights. Its office is to present the case 
to the court in such a manner that intelligent action may be 
there had, and it is this action by the court, not the report, that 
finally determines the rights of the parties.” North Carolina 
R.R. Co. v. Swasey, 23 Wall. 405. C. A. Briggs Co. v. National 
Wafer Co., 215 Mass. 100, 108. It is the usual and correct prac- 
tice to enter an interlocutory decree, sustaining or overruling 
exceptions, and, when the report is satisfactory, confirming the 
report. Bourbeau v. Whittaker, 265 Mass. 396. The better 
practice is not to make that a part of the final decree. But a 
decree confirming a report impliedly overrules pending exceptions 
to it (Fuller v. Fuller, 228 Mass. 441, 443), and a final decree based 
on the report impliedly confirms it. Simpson v. Bright, 257 
Mass. 309, 330. Where the justice omits to confirm the report in 
express terms, the full court sometimes does it. Cali v. Caliri, 
254 Mass. 488, 490. 

The confirmation of the master’s report puts it into the record, 
for what it may be worth, as a determination of facts, but the 
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effect of the report upon the case is open, and goes up on appeal 
from the final decree. French v. Peters, 177 Mass. 568. Lyons 
v. Elston, 211 Mass. 478. Fay v. Corbett, 233 Mass. 403, 410, 
Kilkus v. Shakman, 254 Mass. 274, 278. 

Review of master’s report. The rules governing the entry of a 
final decree upon a master’s report are strikingly similar to those 
pertaining to review on appeal of a final decree based on findings 
made by a judge after hearing evidence. Note to Rule 76. The 
cases on this matter, and on masters generally, are legion, and no 
attempt at completeness of citation has been made. The prin- 
ciple is, that the court will review the findings and rulings of the 
master, so far as the means of so doing are before it. 

Master’s findings final where evidence not reported. Where there 
is no report of the evidence, there is nothing by which the master’s 
findings can be revised, and his findings of fact are final. Cook 
v. Scheffreen, 215 Mass. 444, 447. Davenport v. King, 1930 
A. 8S. 1941, s. e. Mass. . American A. C. Co. v. Robertson, 
1930 A. 8S. 1945, s. e. Mass. . Brockton Olympia Co. vy. 
Lee, 266 Mass. 550, 552. Nelson v. Belmont, 1931 A. 8S. 173, s. ¢. 

Mass. . The general finding in favor of one party on 
the issue imports the existence of all evidence and a finding of all 
subsidiary facts, open under the pleadings, necessary to support 
the general finding, unless the contrary is shown. Long v. 
Richards, 170 Mass. 120, 125. Chase v. Chase, 1930 A. S. 1189, 
S. ¢. Mass. . Insuch a case, all that is open is whether the 
final decree is within the scope of the bill and supported by the 
facts found by the master. Hermanson v. Seppala, 1930 U. S. 
1427, s. ec. Mass. . Sousa v. Manta, 267 Mass. 246. 
Brown v. Little, Brown & Co., Inc., 1929 A. S. 2077, s. e. 
Mass. . Lamb Knitting Machine Co. v. Chicopee Manuf. 
Co. 1930 A. S. 2401, s. e. Mass. . This, however, does not 
apply where the master reports the subsidiary facts and then 
draws a conclusion from them (Nichols v. Atherton, 250 Mass. 
215), for it is the duty of the judge to draw proper inferences from 
the findings unaffected by the conclusions of the master and the 
duty of the full court to draw such inferences unaffected by the 
conclusions of either. Robinson v. Pero, 1930 A. S. 1741, s. e. 

Mass. . Where the judge draws an inference from the 
master’s report, differing from the master’s, the better practice 
is to confirm the master’s report as varied by the findings made by 
the judge (Nichols v. Atherton, 250 Mass. 215. Pierce v. Moisin, 
256 Mass. 528), though a confirmation of the report, followed by a 
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decree contrary to the master’s conclusions, may suffice as an im- 
plied finding by the judge. Smith v. Kenney, 213 Mass. 6. The 
subsidiary findings of a master prevail over his inconsistent conclu- 
sion of fact. Craig v. Warner, 216 Mass. 386, 393 (a hasty reading 
of this case might convey the opposite idea). See also Tripp v. Na- 
tional Shawmut Bank, 263 Mass. 505, 511. Souza v. Manta, 267 
Mass. 246, 249. First National Bank v. Harrison, 1930 A. 8S. 1157, 


s. ¢. Mass. . Davenport v. King, 1930 A. S. 1941, s. ¢. 
Mass. . Nelson v. Belmont, 1931 A. 8. 173, s. ¢. Mass. 
Duralith Corp. v. Leonard, 1931 A. 8. 421s. ¢. Mass. 


Effect of report of evidence. Where the evidence before the 
master is reported, as is not usually the case, the rule is that the 
judge, and the full court on appeal, will not revise the findings of 
the master, based on oral testimony, unless he is plainly wrong. 
Goodell v. Goodell, 173 Mass. 140, 146. Atherton v. Emerson, 
199 Mass. 199, 207, 208. Willets v. Langhaar, 212 Mass. 573. 
Stevens v. Rockport Granite Co., 216 Mass. 486, 490. The test 
of that is said to be, whether a verdict of a jury on the same evidence 
would be set aside as contrary to the weight of the evidence. 
Stewart v. Hanreddy, 212 Mass. 340. Paddock v. Commercial Ins. 
Co., 104 Mass. 521, 531. This does not apply where the evidence 
is documentary, and the judge or the full court is in the same posi- 
tion as the master. Amory v. Amherst College, 229 Mass. 374, 
389, 390. The court will not compare the report with the evidence, 
for the purpose of reviewing the findings, in the absence of an ex- 
ception specifically pointing out the error. Dean v. Emerson, 102 
Mass. 480, 482. Capen v. Capen, 234 Mass. 355, 362. 

At hearing on master’s report, requests for rulings or report of 
facts inappropriate. The provisions of G. L. ec. 214 § 23, requiring 
a report of material facts by the judge upon appeal, do not apply 
where the judge acts solely upon a master’s report, for the full 
court has every fact-finding power that the judge has, and the 
judge’s findings are necessarily inconclusive and harmless on 
appeal, though erroneous. Fairbanks v. Newhall, 222 Mass. 
598, 599. In some cases a party has addressed requests for rulings 
to the judge, although the case was heard solely upon a master’s 
report. Putnam v. Handy, 247 Mass. 406. It seems clear that 
a judge is not bound to notice such requests, for the sole question 
is, What decree is required upon the report? If the judge enters 
a proper decree, a mistake in answering the law questions asked 
him is immaterial. If he does not enter a proper decree, his 
error will be corrected on appeal regardless of such requests. 
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RULE 91. 
(Applicable to equity cases.) 
RECEIVERS. 


Every receiver, within sixty days after his appoint- 
ment, or within such other time as the court may order, 
shall file a detailed inventory of the property of which 
he has possession or the right to possession, with the 
estimated values thereof, together with a list of the 
incumbrances thereon; and also a list of the creditors 
of the receivership and of the party whose property is 
in the hands of the receiver, so far as known to him. 

Every receiver shall file, not later than the fifteenth 
day of February of each year, a detailed account under 
oath of his receivership to and including the last day of 
the preceding year, substantially in the form required 
for an account by a guardian in the probate courts, 
together with a report of the condition of the receiver- 
ship. He shall also file such further accounts and 
reports as the court may order. 

When an attorney at law has been appointed re- 
ceiver, no attorney for such receiver shall be employed 
except upon order of court, which shall be made 
only upon the petition of the receiver, stating the name 
of the attorney whom he desires to employ and showing 
the necessity of such employment. 

No decree discharging a receiver from further re- 
sponsibility will be entered until he has settled his 
final account. 


NOTE TO RULE 91. 


The first three paragraphs of this rule were suggested by para- 
graphs E and F of Rule 23 of the Rules for the District Courts of 
Minnesota (1928; 175 Minn. xlv, xlvi). The fourth paragraph 
is based upon Equity Rule 35 (252 Mass. 610). 

If the court requires a receiver to give bond, as is usual, the bond 
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runs to the commonwealth. G. L. ce. 214 § 42; ¢. 203 § 7. See 
Wilson v. Welch, 157 Mass. 77. For the condition of the bond 
see Com. v. Gould, 118 Mass. 300. 


RULE 92. 
(Applicable to civil cases.) 


REFERENCE TO ARBITRATION. 


When an agreement to refer has been made, and filed 
in the clerk’s office, with the names of the referees, and 
the court has approved the same, the clerk shall issue 
a rule. 


NOTE TO RULE 92. 


History. This rule is based upon Common Law Rule 16 (1923). 
It originated in Rule 43 (1860). It relates, of course, only to a 
reference to arbitration. 

Arbitration in pais. This rule has no reference to a submission 
to arbitration purely in pais, which can come before the courts 
only by an action or suit upon the award, or by a pleading of the 
award as a bar to an action or suit. Nay v. Boston & Worcester 
St. Ry. Co., 192 Mass. 517, 521. See also Blackwell v. Goss, 116 
Mass. 394. Peabody v. Rice, 113 Mass. 31 (oral submission) ; 
Bates v. Curtis, 21 Pick. 247 (action on award); Clapp v. Shepard, 
2 Met. 127, 129. Caldwell v. Dickinson, 13 Gray 365 (specific 
performance of award); Byam v. Robbins, 6 Allen 63 (effect of 
award as to boundary line); Shearer v. Mooers, 19 Pick. 308 
(award in pais cannot be reported to court for entry of judgment) ; 
Loring v. Whittemore, 13 Gray 228 (award as to title, without 
more, does not require conveyance); Pond v. Harris, 113 Mass. 
114 (power to revoke arbitration agreement, before award, and 
damages for so doing) ; Rollins v. Townsend, 118 Mass. 224 (waiver 
of award; award as bar to action); Boston & Lowell Railroad 
Corp. v. Nashua & Lowell Railroad Corp., 139 Mass. 463. Dana 
v. Dana, 260 Mass. 460, 465. Old Colony St. Ry. Co. v. Brockton 
& Plymouth St. Ry. Co., 218 Mass. 84 (power to revoke arbitra- 
tion agreement, before award; award must cover all claims sub- 
mitted); Coon v. Allen, 156 Mass. 113 (no power to revoke, after 
award). Second Society of Universalists v. Royal Ins. Co. Ltd., 
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221 Mass. 518, 528, 529 (validity of award determined collaterally, 
when set up). National Fire Ins. Co. v. Goggin, 267 Mass. 43) 
(same). 

Statutory arbitration. Neither has this rule any reference to 
the statutory submission of a controversy to arbitrators, and the 
transmission of the award to the court to be made the foundation 
of a judgment, as provided in G. L. c. 251 as amended by St. 1925 
ce. 294. See Franklin Mining Co. v. Pratt, 101 Mass. 359. Boy. 
den v. Lamb, 152 Mass. 416. An imperfect statutory submission 
will not be sustained as a common law submission. Deerfield y, 
Arms, 20 Pick. 480. Compare Carpenter v. Edwards, 10 Met. 
200. 

Reference of pending case to arbitration. The power to refer 
cases pending in court, by agreement of parties, exists at common 
law. Price v. Goodenow, 232 Mass. 267, 269. Darrow y. 
Braman, 201 Mass. 469. Bradley v. Borden, 223 Mass. 575, 587. 
The same power appears to exist in equity. Carter v. Carter, 109 
Mass. 306, 310. The matter of alimony in a divorce case has been 
referred. Carter v. Carter, 109 Mass. 306. An attempted 
reference under the statute of a case already pending in court, 
except where there is a previous contract for arbitration as pro- 
vided in G. L. ¢. 251 § 21, St. 1925 c. 294 § 5, does not affect the 
jurisdiction of the court already acquired or authorize the entry 
of judgment on the award. Price v. Goodenow, 232 Mass. 267. 
Magaziner v. Consumers Baking Co., 254 Mass. 4, s. c. 42 A. L. R. 
725. Compare Cohen v. James Millar Co., 266 Mass. 55, 62. It 
seems that counsel have authority to refer a pending case to arbi- 
tration. Boyden v. Lamb, 152 Mass. 416, 420. 

The rule applies only to the reference of cases pending in court. 
An agreement to refer a pending case, and the issuance of a rule, 
‘proprio vigore’’ ends the prosecution of the action in the ordinary 
manner. Nay v. Boston & Worcester St. Ry. Co., 192 Mass. 517, 
521. But the case remains in court for the entry of judgment 
after the award. Com. v. Pejepscut Proprietors, 7 Mass. 399, 
417. Emerson v. Wadman, 122 Mass. 384. After a reference, 
the plaintiff has no right to discontinue his action. Haskell v. 
Whitney, 12 Mass. 47. Clark v. Clark, 111 Me. 416. Compare 
the rule as to auditors. Carpenter & Sons Co. v. New York, N. H. 
& H. Railroad Co., 184 Mass. 98. Lumiansky v. Tessier, 213 
Mass. 182, 190. G. L. e. 231 § 140. The death of a party does 
not vacate a reference, if the action survives. Bacon v. Crandon, 
15 Pick. 79. 
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Reference a waiver of technical points. All technical objections 
to the form of the action or the sufficiency of the pleadings are 
waived by the reference, for it is the substantial cause of action 
that is referred. Forseth v. Shaw, 10 Mass. 253. Coffin v. 
Cottle, 4 Pick. 454. Merrill v. Gold, 1 Cush. 457. Day v. 
Berkshire Woollen Co., 1 Gray 420, 423. Page v. Monks, 5 Gray 
492. Ames v. Stevens, 120 Mass. 218. Darrow v. Braman, 201 
Mass. 469, 472. On an award, the judgment is not limited by the 
ad damnum of the writ. Day v. Berkshire Woollen Co., 1 Gray 
420. Compare Ellis v. Ridgway, 1 Allen 501. The reference 
may go beyond the pleadings and include matters not raised 
thereby, and yet judgment may be entered upon the award in the 
suit. Berkshire Woollen Co. v. Day, 12 Cush. 128. Day v. Berk- 
shire Woollen Co., 1 Gray 420. Elec. Supply & Ins. Co. v. Con- 
way E. L. & P. Co., 186 Mass. 449. Compare McCarthy v. Swan, 
145 Mass. 471. But where the reference goes beyond the cause 
of action sued on, an attachment is lost. Hill v. Hunnewell, 1 
Pick. 192. Bean v. Parker, 17 Mass. 591, 602, 603. Mooney v. 
Kavanagh, 4 Greenl. (Me.) 277. 

Award must be such as can be converted into judgment. Under a 
rule in a pending action, the arbitrators can make only such an 
award as can be converted into a judgment in such an action under 
the ordinary practice of the court; and under a statutory arbitra- 
tion, an award reported to the court as the basis of a judgment or 
decree must be such as can be made the subject of judgment or 
decree in some form of action. Brown v. Evans, 6 Allen 333, 
335 et seq. (delivery of specific personalty). Torrey v. Munroe, 
119 Mass. 490 (determination of boundary only). Cummington 
Realty Associates v. Whitten, 239 Mass. 313, 326. Cohen v. 
James Millar Co., 266 Mass. 55, 61. The judgment on an award 
includes interest from the day of the award. G. L. c. 235 § 8. 
The arbitrators may award costs, in amounts recognized by law, 
without regard to the right of the party to recover them in cases 
tried in court. G. L. c. 261 §18. Warren v. Waldron, 108 Mass. 
232. Woolson v. Boston & Worcester R.R. Corp., 103 Mass. 580. 

Arbitrator need not follow law. An arbitrator is not a mere 
officer of the court, like a master or auditor, whose acts the court 
has plenary power to revise and control. It is true that the court 
has power to recommit the case to the referees. Whitney v. 
Cook, 5 Mass. 139. Boardman v. England, 6 Mass. 70. May v. 
Haven, 9 Mass. 325. Blood v. Robinson, 1 Cush. 389. French 
v. Richardson, 5 Cush. 450. Leominster v. Fitchburg & Worces- 
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ter Railroad Co., 7 Allen 38, 41. Cumberland v. North Yar- 
mouth, 4 Greenl. (Me.) 459. 5 C.J. 208 et seq. But arbitrators, 
unless expressly limited, are judges of the law as well as the facts. 
Being judges of procedure as well as of substantive law, they need 
not conduct their hearings strictly according to legal rules of 
procedure and evidence. Dana v. Dana, 260 Mass. 460, 464. 
5 C. J. 84, 92 et seq. It is presumed that they have heard all 
legal proof presented. Leominster v. Fitchburg & Worcester 
Railroad Co., 7 Allen 38. Gaylord v. Norton, 130 Mass. 74. 
Warner v. Collins, 135 Mass. 26. Compare as to fire insurance 
arbitrations, Hanley v. AXtna Ins. Co., 215 Mass. 425. Second 
Soc. of Universalists v. Royal Ins. Co. Ltd., 221 Mass. 518. 
National Fire Ins. Co. v. Goggin, 267 Mass. 430. As to hearing 
private evidence, and its effect, see Strong v. Strong, 9 Cush. 
560, 572, 573, s. ec. 12 Cush. 135. Morville v. American Tract 
Society, 123 Mass. 129. Cogswell v. Cameron, 136 Mass. 518. 
5 C. J. 89 et seq. Wynne v. Greenleaf Johnson Lumber Co., 179 
N. C. 320, s. c. 8 A. L. R. 1081. Partiality or improper conduct 
by arbitrators may be waived by proceeding without objection. 
Fox v. Hazelton, 10 Pick. 275. Maynard v. Frederick, 7 Cush. 
247. Cowley v. Dobbins, 131 Mass. 327. Sherman v. Alliance 
Ins. Co., 265 Mass. 305, 309. Thomajanian v. Odabshian, 1930 
A. 8. 1461, s. ec. Mass. . Arbitrators and referees may 
administer oaths to witnesses. G. L. c. 233 §14. Witnesses 
may be summoned to testify before them. Dana v. Dana, 260 
Mass. 460, 465. 

For similar reasons, the award ‘‘cannot be disturbed for mere 
error of judgment upon any matter within the scope of the sub- 
mission” unless “impeached for fraud or some mistake which 
caused the case to be so far misapprehended that the result stated 
does not express the real judgment of the arbitrators.” * * * 
“Tt is clearly competent for the parties to take the matter from the 
jurisdiction of the courts, and submit the law in dispute, as well as 
the facts, to arbitration. Where the questions of law are in terms 
not submitted, but reserved for the court, or where it is manifest, 
from the award itself, that the arbitrator intended to decide as a 
court of law would, not meaning to make conclusive his own 
judgment of what the law is, and setting forth the principles upon 
which he decides, the court will revise it; because, if erroneous in 
law, it follows that it is not what the arbitrator intended.” The 
mere fact that the arbitrator states the principles of his award is 
not enough to show that he intended to open it to revision by 
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the court. Ellicott v. Coffin, 106 Mass. 365, and cases cited. 
That case was one of a statutory submission, but the same prin- 
ciple applies to a reference under rule of court. Bigelow v. 
Newell, 10 Pick. 348. Fairchild v. Adams, 11 Cush. 549. Carter 
vy. Carter, 109 Mass. 306, 309. Spoor v. Tyzzer, 115 Mass. 40. 
Gardner v. Boston, 120 Mass. 266. Rogers v. Mayer, 151 Mass. 
279. Electric S. & M. Co. v. Conway E. L. & P. Co., 186 Mass. 
449. Boston & Providence R.R. Corp. v. Old Colony R.R. Co., 
1929 A. S. 2355, s. e. Mass. . See also Davis v. Henry, 
121 Mass. 150. Giles v. Royal Ins. Co., 179 Mass. 261, 267. 
Selectmen of Danvers v. Commonwealth, 184 Mass. 502, 507. 
Cummington Realty Associates v. Whitten, 239 Mass. 313, 323. 
Brackett v. Commonwealth, 223 Mass. 119, 125. Likewise, an 
award may be revised if the arbitrator determines a question of 
fact contrary to principles established by him or conceded by the 
parties. Barrows v. Sweet, 143 Mass. 316. In statutory arbi- 
trations, under recent statute, of controversies arising under a 
contract providing for arbitration, questions of law “may, and 
upon the request of all parties shall, be referred by the arbitrator 
or arbitrators to the court to which the report is to be made,”’ 
and upon application by either party before judgment on the 
award the court “may in its discretion instruct the arbitrator or 
arbitrators upon a question of substantive law.” G. L. ¢. 251 
§ 20 (St. 1925 c. 294§ 5). See SC. J. 83. 

Unanimous action usually required. All the arbitrators named, 
unless otherwise expressly provided, must act, in order that the 
award may be binding. Carpenter v. Wood, 1 Met. 409. Loring 
v. Alden, 3 Met. 576. Doherty v. Doherty, 148 Mass. 367. 
5 C. J. 84, 85. And, unless otherwise expressly provided, the 
award must be unanimous; G. L. c. 251 §7 (St. 1925 ec. 294 § 3) 
not applying to a reference by rule of court. Towne v. Jaquith, 
6 Mass. 46. Maynard v. Frederick, 7 Cush. 247, 252. 5 C. J. 
96. Robbins v. Horgan, 192 Mass. 443. It is customary in the 
agreement to refer and the rule of court to provide for majority 
decision. Roberts v. Old Colony Railroad Co., 123 Mass. 552. 

Ousting courts of jurisdiction. An actual agreement of reference 
to arbitration, while revocable before award when made in pais, 
is not subject (Pond v. Harris, 113 Mass. 114) to the common law 
rule, now modified by G. L. ec. 251 §§ 14, 21 (St. 1925 c. 294 § 5), 
that a contract to refer an entire controversy to arbitration, 
thereby ousting the courts of jurisdiction, is illegal and invalid. 
Reed v. Washington F. & M. Ins. Co., 138 Mass. 572. Miles v. 
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Schmidt, 168 Mass. 339. Giles v. Royal Ins. Co., 179 Mass. 261, 
265, 266. Lewis v. Brotherhood Accident Co., 194 Mass. 1, 
Rosenbaum v. Springfield Produce Brokerage Co., 243 Mass. 111, 
120. Patton v. Babson’s Statistical Organization, 259 Mass. 424. 
W. H. Blodgett Co. v. Bebe Co., 190 Cal. 665, s. c. 26 A. L. R. 
1070. The familiar arbitration of fire insurance losses does not 
conflict with the common law rule, for the reference is limited to 
value. Hanley v. Atna Ins. Co., 215 Mass. 425. Nadeau y, 
Ins. Co., 238 Mass. 462. 

Merger of cause of action. Causes of action submitted to the 
arbitrators are merged in the award. Knowles v. Shapleigh, 8 
Cush. 333. Edwards v. Stevens, 1 Allen 315. Evans v. Clapp, 
123 Mass. 165, 169 et seq. 5 C.J. 163-166. But this is true ina 
statutory reference or reference under a rule of court only when the 
award is converted into a judgment. Todd v. Old Colony & 
Fall River Railroad Co., 3 Allen 18. Cochrane v. Forbes, 257 
Mass. 135, 143. See Prentiss v. Wood, 132 Mass. 486. 

Compensation. The court may allow reasonable compensation 
to referees “for duties performed under the direction of said 
court,”’ and also “reasonable travelling expenses.” G. L. c. 221 
§§ 55, 61. The court cannot require the parties to pay them, 
where the reference is by rule of court. Gloucester Water Supply 
Co. v. Gloucester, 185 Mass. 535. But arbitrators under a 
statutory arbitration must now be paid by the parties. G. L. c. 
251 § 11 (St. 1925 c. 294 § 3), impliedly amending G. L. ec. 221 § 55 
in this respect. Warner v. Collins, 135 Mass. 26. Russell v. 
Page 147 Mass. 282. 5 C. J. 173. See also Wiggin v. National 
Fire Ins. Co. 1930 A. 8. 777, s. ¢. Mass. 

“Referee” and “arbitrator,” the same. While a distinction has 
sometimes been made between referees and arbitrators (See v. 
Building Commissioner of Springfield, 246 Mass. 340, 345), there 
seems to be no real distinction. 


RULE 93. 
(Applicable to civil cases.) 
AWARD; OBJECTIONS AND RECOMMITTAL. 


Objections to the acceptance of an award, and 
motions to have the same recommitted, shall be in 
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writing, setting forth distinctly the grounds thereof, 
and verified by affidavit when and as required for 
motions by Rule 46. 


NOTE TO RULE 93. 
This is based upon Common Law Rule 17 (1923). It goes back 


to Rule 17 (1860). 
The surrounding law is discussed in the note to Rule 92. 


RULE 94. 
(Applicable to civil cases.) 


SUPERVISION OF AUDITORS, MASTERS, RECEIVERS AND 
OTHER OFFICERS. 


The clerk shall keep a docket upon which shall be 
entered every case referred to an auditor, master, 
assessor, commissioner, arbitrator or referee, or in 
which a receiver is appointed. 

The clerk shall place upon the list for hearing upon 
motions and other interlocutory matters, at the session 
for or including civil business without jury within the 
county to be held on or next after the first Monday of 
March and the first Monday of September in every 
year, (1) every case in which a receiver has failed to 
file an inventory, list, account or report as required by 
Rule 91 or any decree or order of the court, (2) every 
case in which the appointment of the receiver was made 
more than a year before such first Monday, and (3) 
every case in which the appointment of or recommittal 
to such auditor, master, assessor, commissioner; arbi- 
trator or referee was made more than four months 
before such first Monday and his report has not been 
filed. The list shall state the name of such receiver, 
auditor, master or other officer, the date of his ap- 
pointment, and the reason for placing the case upon 
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said list. The clerk shall mail such list to the Parties 
and such officer, or otherwise give them notice. 

At such session such cases shall be called, and then 
or at any other time the court may make any order 
therein deemed proper to promote justice and prevent 
delay, including an order that the case proceed without 
regard to engagements of counsel, and an order re 
moving such officer. 


NOTE TO RULE 94. 


This is based upon Equity Rule 25 (252 Mass. 607), which 
applied only to masters. 
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SPECIAL PROVISIONS FOR CRIMINAL CASES. 


RULE 95. 
(Applicable to capital criminal cases.) 
COUNSEL IN CAPITAL CASES. 


The court may assign counsel for a defendant charged 
with murder, who is unable to procure counsel, but will 
not allow compensation for the services of counsel if 
the charge in the indictment is limited to murder in 
the second degree or if such services were performed 
after it appears that a conviction in the first degree will 
not be asked. No person shall be assigned as counsel 
in a murder case unless he has been a member of the 
bar for more than ten years. Counsel shall be allowed 
no more than one hundred dollars for services in a dis- 
trict court or before a trial justice, no more than five 
hundred dollars for other services, and no more than 
one hundred dollars for expenses, unless an order of 
court authorizing further expenses and limiting the 
amount thereof is made before the expenses are in- 
curred. A bill for services and expenses shall state the 
items of expenses in detail, and counsel shall certify 
thereon what payment, if any, he has received or been 
promised from any source. 


NOTE TO RULE 95. 


History. This rule is based upon Standing Orders 5, 7, 8, and 9 
(1923), as Standing Order 8 was amended on April 12, 1924. 

Counsel in district court. According to the statute, counsel may 
be assigned by the superior court to act in a district court for a 
defendant in a capital case who “does not plead guilty upon being 
arraigned before a district court or trial justice.” G. L. ¢. 277 


279 
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$48. But in correct practice a district court, having no juris- 
diction, cannot in any legal sense arraign a defendant charged with 
murder, or take a plea from him. See Com. v. Hardy, 2 Mass, 
303. Crain v. United States, 162 U. S. 625. Com. v. Costley, 
118 Mass. 1, 33. Com. v. Sullivan, 156 Mass. 487. Com. y, 
Rice, 216 Mass. 480. <A so-called plea, if taken in a district court 
in such a case, has no force or effect except that if the defendant 
says that he is guilty it is an evidential admission. Com. y. 
Haywood, 247 Mass. 16, 20. The power to assign counsel in the 
superior court exists only where the defendant in a capital case 
“does not plead guilty.” G. L. ec. 277 § 47. The services and 
expenses of assigned counsel are paid for by the county in which the 
indictment is found, upon allowance or approval of the justice 
“sitting at the trial of the indictment or other proceedings.” 
G. L. e. 277 §§ 49, 55, 56. 

Degrees of murder. An indictment for murder commonly does 
not state the degree, a charge in the form prescribed by G. L. e. 
277 § 79 being sufficient to support a conviction in either degree. 
G. L. c. 265 §$ 1, 2. G. L. e. 277 §§ 39, 79. Green v. Common- 
wealth, 12 Allen 155. Com. v. Min Sing, 202 Mass. 121, 132. 
But the indictment may expressly charge murder in the second 
degree only. G. L. c. 277 § 79. Com. v. Ibrahim, 184 Mass. 255. 
An indictment for murder generally, may be reduced to one for 
murder in the second degree or manslaughter by the entry of a 
nolle prosequi of so much of the indictment as charges a higher 
crime. Com. v. Wakelin, 230 Mass. 567, 572. 

Competency. When counsel are assigned by the court, “‘it is the 
manifest duty of the court to appoint competent counsel able to 
conduct a faithful and proper defence.’”’ Com. v. Dascalakis, 
246 Mass. 12, 26. 


RULE 96. 


(Applicable to capital criminal cases.) 
EXPERTS IN CAPITAL CASES. 


The court will not allow compensation for the services 
of an expert or expert witness for the defence in a capital 
case unless an order of the court or a justice, naming such 
expert or expert witness and authorizing his employ- 
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ment, was made before he was employed. Such order 
shall not be made without notice to the district attorney 


in charge of the case, and an opportunity to: be heard. 


NOTE TO RULE 96. 


This rule is based upon Standing Orders 6 and 7 (1923). 

G. L. e. 277 § 66, providing that a prisoner indicted for a crime 
punishable with death or imprisonment for life, upon demand by 
him or his counsel upon the clerk, ‘‘shall have . . . process to 
summon witnesses who are necessary to his defence, at the expense 
of the commonwealth,” does not enable him to obtain compensa- 
tion for his experts or expert witnesses, without approval of the 
court, and perhaps of the prosecuting officer also. Clark, petr. 
104 Mass. 537. If such compensation is allowed by the court, 
it is paid by the county in which the case is pending. G. L. c. 
280 §§ 4, 16. 


RULE 97. 
(Applicable to criminal cases and cases of delinquent children.) 
EXPERTS IN CRIMINAL CASES. 


In criminal cases a salaried medical examiner, or a 
salaried physician of a penal institution or place of 
detention, may be allowed compensation as an expert, 
not exceeding twenty-five dollars a day, only when it 
appears by the certificate of the district attorney that 
he has testified as an expert; and otherwise he shall be 
allowed only the statutory witness or other fee. 

A salaried physician of a penal institution or place of 
detention shall receive no fee for making an examination 
into the mental condition of a person held in custody 
therein, or for a report or medical certificate as to such 
condition. 


NOTE TO RULE 97. 


This is substantially the same as Standing Orders 10 and 11 
(1923). 
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A medical examiner, by G. L. c. 38 §5 (St. 1927 ¢. 277), is 


allowed five dollars for attendance as a witness in district courts 
but there is no special fee for attendance in the superior court. 


RULE 98. 
(Applicable to criminal cases and cases of delinquent children.) 
CONDITION OF PROBATION. 


The condition of probation, unless otherwise pre- 
scribed, shall be as follows: That the defendant shall 
(1) comply with all orders of the court, including any 
order for the payment of money, (2) report promptly 
to the probation officer as required by him, (3) notify 
the probation officer immediately of any change of 
residence, (4) diligently pursue some lawful employ- 
ment, (5) provide adequate support for all persons 
dependent upon him, (6) keep good company and in- 
dulge in no bad habits, and (7) refrain from violating 
any law, statute, ordinance, by-law or regulation, the 
violation whereof is punishable. Any other condition 
shall be presumed to be in addition to the foregoing. 


NOTE TO RULE 98. 

This is substantially the same as Standing Order 1 relative to 
probation (1923). 

Definiteness and specification are required by law, as to the 
condition as well as the period of probation. Finer v. Common- 
wealth, 250 Mass. 493. Formerly a lax practice prevailed. Com. 
v. McGovern, 183 Mass. 238. The court has power to alter the 
conditions. Com. v. McGovern, 183 Mass. 238. The probation 
officer is directed to give the defendant “‘a written statement of the 
terms and conditions” of probation. G. L. ec. 276 § 85 (St. 1929 e. 
179 §2). But this provision appears to be merely directory. 
Com. v. McGovern, 183 Mass. 238. 

The superior court, with the exception hereinafter stated, may 
place on probation any person convicted of crime or charged with 
crime. G. L. c. 276 § 87 (St. 1926 c. 271 §1). The defendant, 
however, may refuse probation and insist on sentence. Marks v. 
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Wentworth, 199 Mass. 44. Motion, affidavit and certificate of 
the justice are necessary in placing on probation defendants in 
liquor cases (G. L. ce. 138 § 77) and certain second offences against 
the motor vehicle laws (G. L. c. 90 § 24, St. 1929 c. 274), while 
probation in certain second offences of drunken driving is now 
prohibited. G. L. ec. 90 § 24, St. 1929 e. 274. 

The probation officer, within the commonwealth, may arrest a 
defendant on probation, with or without a warrant, and surrender 
him to the court. G. L. ec. 279 § 3, St. 1927 c. 140 §1. In order 
to extend this power beyond the commonwealth, it is customary 
for the probation officer to become bail for the defendant, under 
G. L. ec. 276 §§ 57, 65, upon which his right to custody of the body 
of the defendant is recognized in other states. Com. v. Brickett, 
8 Pick. 138. Taylor v. Taintor, 16 Wall. 366. Reese v. United 
States, 9 Wall. 13. In re Von der Ahe, 85 Fed. 959. 


RULE 99. 


(Applicable io criminal cases and cases of delinquent children.) 
TERM OF PROBATION. 


The term of probation, unless otherwise prescribed, 
shall be until the regular sitting for or including crim- 
inal business within the county appointed to begin 
next after the expiration of the following periods after 
the day on which the defendant is placed on probation, 
namely :—in cases under G. L. c. 273, five years and 
eleven months; in cases of drunkenness, five months; 
and in other cases, eleven months. At the end of the 
term of probation, the probation officer shall make a 
written report to the court of the result of probation, 
which shall be filed in the case, and, if the court shall 
order, the probation officer shall bring the defendant 
before the court for an extension of probation or for 
other disposition. 


NOTE TO RULE 99. 


This rule is substantially the same as Standing Order 2 relative 
to probation (1923), as amended October 10, 1925, to take effect 
November 7, 1925. 
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Definiteness and specification are required by law as to the 
term of probation. Finer v. Commonwealth, 250 Mass. 493, 
Probation being a “lawful disposition” of the case, under G. L. e. 
279 § 3, an extension of the term of probation may be ordered, 
The normal result of probation is the filing or possibly the dis. 
missal of the case; but the defendant may refuse to permit the 
case to be filed, and may insist upon dismissal or sentence. Marks 
v. Wentworth, 199 Mass. 44. 

The term of probation in cases under G. L. c. 273, relating to 
desertion, non-support and bastardy, was extended by the amend- 
ment of 1925, to correspond with the maximum period of six 
years established for orders for support by G. L. ec. 273 § 5 (St. 
1925 ec. 182). 


For the meaning of “regular sitting,” see note to Rule 60. 


RULE 100. 
(Applicable to criminal cases.) 


TERM OF ORDERS FOR PAYMENT. 


Orders for payment under G. L. c. 273, unless other- 
wise prescribed, shall be in force for six years from the 
day when made. 


NOTE TO RULE 100. 


This rule is substantially the same as Standing Order 3, relative 
to probation, as amended October 10, 1925, to take effect Novem- 
ber 7, 1925. 

It adopts as the normal term for orders for payment the maxi- 
mum term permitted by G. L. c. 273 § 5 (St. 1925 ec. 182). 
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MISCELLANEOUS PROVISIONS. 


RULE 101. 
(Applicable to civil cases.) 


PROCEDURE FOR THE INTERPRETATION OF WRITTEN 
INSTRUMENTS. 


A suit in equity shall not be open to objection on 
the ground that a mere determination of right, inter- 
preting a written instrument or written instruments, 
is sought thereby, and the court may enter an order 
or decree making such determination, whether any 
consequential relief could be claimed or not; and if, 
pending the suit, a right to consequential relief, legal 
or equitable, accrues, such relief may be granted upon 
an amendment to the bill. 

In an action at law or suit in equity, brought to 
obtain a judgment or other relief, whether such judg- 
ment or relief is granted or not, the court may make a 
binding determination of right, interpreting any written 
instrument or written instruments involved in the 
action or suit, upon application of any party made in 
his declaration, bill, petition or answer. 

The practice in actions and suits for determination 
of right shall follow as nearly as may be the practice in 
other actions at law or suits in equity, as the case may 
be. Where jury trial is claimed as provided in G. L. c. 
231 § 60 and Rule 44, any disputed question of fact 
shall be tried by a jury, upon issues framed or other- 
wise, unless it appears that the determination sought 
could not affect existing or future proceedings in which 
the party claiming jury trial could have jury trial as of 
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right. Where a judgment or other relief is sought ip 
an action or suit, the costs shall not be affected by the 
making or refusal of any determination of right; buy 
in a suit for a determination of right only, costs shalj 
be as in other cases in equity. 

In its discretion, the court in a particular case may 
decline to make a determination of right, stating the 
reasons therefor. 






NOTE TO RULE 101. 


This rule is nearly the same as the rule adopted October 5, 1929, 
to take effect November 1, 1929, under the authority of G. L. ¢. 
213 § 3, Tenth A (St. 1929 ce. 186). 

It was the subject of elaborate annotation in 14 Massachusetts 
Law Quarterly (August, 1929) 1, and consequently this note will 
be supplementary only. 

Since that annotation, laws providing for declaratory judg- 
ments have been held constitutional in several cases, in addition 
to those cited in that annotation. Washington-Detroit Theater 
Co. v. Moore, 249 Mich. 673, really overruling Anway v. Grand 
Rapids Ry. Co. 211 Mich. 592, though distinguishing it on unsub- 
stantial grounds. Milwaukee v. Chicago & N. W. Ry. Co., 230 
N. W. 626, s. ec. Wis. . Sheldon v. Powell, 128 So. 258, 
8. C. Fla. . Black v. Elkhorn Coal Corp. 233 Ky. 588. 

The following cases illustrate the limitations of the remedy: 
Sterrett’s Estate, 300 Pa. 116 (no declaration as to future con- 
troversies); Appeal of Kimmell, 96 Pa. Super. 488 (no declaration 
where interpleader lies); Back’s Guardian v. Bardo, 234 Ky. 211 
(no declaration as to validity of former judgment). 

The rule inserts in the last paragraph the words “‘in its dis- 
cretion,” with a requirement that reasons be stated for declining 
to act, to make clear that the action of the court is not dependent 
upon the absolute discretion of one justice, and to enable the 
question of policy to be raised on appeal. See Silverstein v. 
Daniel Russell Boiler Works, Inc., 268 Mass. 424. Nickerson v. 
Glines, 220 Mass. 333, 335. Note to Rule 76. 

For recent magazine articles, see ‘Declaratory Judgments in 
New York,” by Senator Wagner, 34 Law Notes (Northport, N. Y., 
June, 1930) 48; “Scope of Declaratory Judgments,” 15 Cornell 
Law Quarterly (June, 1930) 640; “The Declaratory Judgment in 
Public Law,” 43 Harvard Law Review (June, 1930) 1290. 
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RULE 102. 
(Applicable to all cases.) 
JURORS. 


Persons summoned as jurors, who are excused be- 
cause of any statutory exemption, shall be entitled to 
their fees for travel and attendance; but if excused for 
any other cause, or if service is postponed, it shall be 
on condition that no fee shall be allowed where no 
service is rendered, unless in any special case the court 
otherwise directs. 

When practicable, excuses of jurors shall be pre- 
sented under oath to the presiding justice in the session 
to which such jurors are summoned. 

If it is necessary to present such excuses before the 
return day of the venire, they shall be submitted to 
the justice assigned to sit in said session, if available; 
and otherwise, by civil jurors in Suffolk to the justice 
presiding in the fourth jury session, by criminal jurors 
in Suffolk to the justice presiding in the first criminal 
session, and by jurors in other counties to a justice 
holding court in such county if any, and if none to a 
justice resident of such county or an adjoining county. 
If any juror is excused in any place other than in open 
court, the justice excusing him shall forthwith notify 
the clerk of his action and the ground thereof. 

The word jurors in this rule shall include grand jurors. 


NOTE TO RULE 102. 


This is substantially Common Law Rule 66 (1923), as amended 
October 6, 1923. The first paragraph goes back to Common Law 
Rule 64 (1886). 

The statutory exemptions appear in G. L. ec. 234 §§ 1-3, as 
amended by St. 1921 c. 455 § 2 and St. 1924 c. 311 $1. Postpone- 
ment of service is provided for by G. L. ec. 234 § 3A, inserted by 
St. 1921 c. 455 § 1. Women are not subject to jury service under 
existing law. Opinion of the Justices, 237 Mass. 591. 
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RULE 103. 
(Applicable to all cases.) 
WRIT OF PROTECTION. 


A writ of protection shall issue only upon the appii- 
cation of the person for whom the writ of protection is 
to be issued, or some person in his behalf, and upon order 
of the court, and then only in case it is made to appear 
to the court, by affidavit and any other evidence that the 
court may require, (1) that the application is made in 
good faith and for the purpose of enabling such person 
to attend this court as a party or witness in some 
specified case pending, (2) if such person is a party, 
that such case has not been brought collusively to 
enable him to obtain a writ of protection, and (3) if 
such person is a witness, that he has not been required 
to attend as a witness by his own request or procure 
ment, to enable him to obtain a writ of protection. 


NOTE TO RULE 103. 


History. This rule is substantially the same as Common Law 
Rule 29 (1923), and S. J. C. Common Law Rule 16 (252 Mass. 
594). These go back to Rule 29 (1860), and S. J. C. Common 
Law Rule, March Term, 1831 (11 Pick. 243). 

Extent of privilege. ‘Parties and witnesses, attending in good 
faith any legal tribunal, whether a court of record or not, having 
power to pass upon the rights of the persons attending, are privi- 
leged from arrest on civil process during their attendance, and for 
a reasonable time in going and returning, whether they are resi- 
dents of this state or come from abroad, whether they attend on 
summons or voluntarily, and whether they have or have not 
obtained a writ of protection.”” Thompson’s Case, 122 Mass. 
428, applying the rule to a petitioner before the general court. 
The decision in Ex parte McNeil, 6 Mass. 264, that the protection 
does not extend to a witness not lawfully summoned, is no longer 
law. May v. Shumway, 16 Gray 86. Blake’s Case, 106 Mass. 
501, 504. For the protection of a juror, see McNeil’s Case, 3 
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Mass. 288. A non-resident party plaintiff is as much entitled to 
protection as any other party or witness. Diamond v. Earle, 
917 Mass. 499. Whether the party intends to give testimony, 
is immaterial. Ex parte McNeil, 6 Mass. 245. The officer 
making an arrest upon process regular on its face does not commit 
a trespass in arresting one entitled to protection under this rule, 
even though he is shown a writ of protection; the exemption is a 
personal privilege, and if insisted on the remedy of the person 
arrested is by motion for summary discharge or habeas corpus. 
Blake’s Case, 106 Mass. 501, 504. Thompson’s Case, 122 Mass. 
428, 430. Smith v. Jones, 76 Me. 138. See also Cassier v. Fales, 
139 Mass. 461. Tellefsen v. Fee, 168 Mass. 188. Belcher v. 
Sheehan, 171 Mass. 513. Paine v. Kelley, 197 Mass. 22. Brown 
y. Getchell, 11 Mass. 11. Baker v. Copeland, 140 Mass. 342. 
Larned v. Griffin, 12 Fed. 590, 594. Kallock v. Elward, 118 Me. 
346, s.c. 8 A. L. R. 750. 

Nature of writ. The writ of protection is not very potent; “‘it is 
only evidence by which the arresting officer is informed that the 
defendant is not subject to process.” Ginn v. Almy, 212 Mass. 
486, 496. Greene, petr. 35 R. 1. 67. Bridges v. Sheldon, 7 Fed. 
17, 46. Originally writs of protection were issued by the clerk. 
Com. v. Huggeford, 9 Pick. 257. The form of the writ is given 
in 1 Tucker’s Mass. Practice, 364. 

Deviation. As to what deviation from the journey to court and 
return will destroy the protection, see Chaffee v. Jones, 19 Pick. 
260. The protection extends through the session, if the case 
remains on the list. Com. v. Huggeford, 9 Pick. 257. 

Privilege extends to service. The protection is not limited to 
freedom from arrest. A non-resident coming within the common- 
wealth for the purpose of attending court in one case is exempt 
from service of any form of civil process in any other case, and 
may plead the fact in abatement in such other case where the 
jurisdiction over the person depends upon such service. Diamond 
v. Earle, 217 Mass. 499. Stewart v. Ramsay, 242 U. S. 128. 
Page Company v. Macdonald, 261 U.S. 446. Larned v. Griffin, 
12 Fed. 590. 

Privilege does not extend to same case. A party is not exempt 
from arrest or service upon process issued in the very case in 
which he is attending court. Ginn v. Almy, 212 Mass. 486, 496. 
Diamond v. Earle, 217 Mass. 499, 501. 

Criminal defendants and criminal cases. The protection does 
not, by the weight of authority, extend to a criminal defendant 
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attending court, especially when in custody or under bail, so as 
to exempt him from civil arrest or process; but some consider the 
weight of authority the other way. See 5 C. J. 466. Church y. 
Church, 270 Fed. 361, s. ec. 14 A. L. R. 769. Benesch v. Foss, 3] 
F. (2d) 118. Crittenden v. Barkin, 276 Fed. 978. Ryan y, 
Ebecke, 102 Conn. 12, s. c. 40 A. L. R. 88. Whited v. Phillips, 
98 W. Va. 204, s. c. 40 A. L. R. 83. Hixon v. Chamberlin, 116 
Okla. 77, s. c. 46 A. L. R. 313. Michelin v. Michelin, 100 N. J, 
Eq. 64. 30 Columbia Law Review, 265 (Feb. 1930). 43 Harvard 
Law Review, 802 (Mareh, 1930). Neither does it, by the weight 
of authority, exempt any person from arrest or prosecution in a 
criminal case. 5 C. J. 388. Riegler v. Kalamazoo Circuit Judge, 
222 Mich. 421. 


RULE 104. 
(Applicable to petitions for admission as attorney.) 
ADMISSION OF ATTORNEYS. 


Every application for admission as an attorney shall 
be made by a petition of the applicant, accompanied 
by the recommendation of an attorney of this court, 
which petition shall be filed with the clerk and entered 
on the docket. 

Such petition shall be filed with the clerk in the 
county in which the petitioner last studied law, except 
that the petition of any person who has so studied at 
a law school connected with any college or university 
within the commonwealth may be filed either in the 
county in which such law school is established or in the 
county of Suffolk. 

A person who does not intend to practise as an at- 
torney in this commonwealth shall not be entitled to 
be examined for admission. 

Applications under G. L. c. 221 § 39 and amend- 
ments thereof, for admission to practise here, shall be 
referred to the board of bar examiners, unless the court 
shall otherwise order. 
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NOTE TO RULE 104. 

This is substantially the same as Rules 1, 2, 3 and 4, relating to 
the admission of attorneys (1923), and 8. J. C. Rules 1, 2, 3 and 4 
in relation to the admission of attorneys (252 Mass. 611, 612). 
These go back to Rule 1 (1860), and various early rules of the 
supreme judicial court. 2 Mass. 72, 105. 6 Mass. 382. 11 
Mass. 406. 15 Mass. 221. 

The material statutes are G. L. c. 221 § 35 et seq. 


RULE 105. 


(Applicable to petitions for admission as attorney.) 
HEARING AS TO CHARACTER. 


If the board of bar examiners do not report that the 
petitioner is of good moral character, and the petitioner 
desires to be heard by the court as to his moral char- 
acter, a notice of the hearing shall issue to the attorney 
general and to such other persons, if any, as the court 
may order. The court may designate some suitable 
member of the bar to appear in support of the report 
of the board. 


NOTE TO RULE 105. 


This is substantially the same as Rule 5 relating to the ad- 
mission of attorneys, adopted April 7, 1923. See Matter of 
Ulmer, 268 Mass. 373. 


RULE 106. 
(Applicable to civil cases.) 
CERTAIN APPEARANCES PROHIBITED. 


The attorney for the plaintiff shall not appear or act 
for a trustee summoned in trustee process, or for a de- 
fendant in a bill of interpleader or in the nature of 
interpleader, or to obtain the instructions of the court 
or to obtain an interpretation of a written instrument. 
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NOTE TO RULE 106. 





This rule is a combination of Common Law Rule 4 (1923) and 
S. J. C. Equity Rule 22 (252 Mass. 606). Those rules go back 
the former to Rule 2 (1860) and the latter to 8. J. C. Chancery 
Rule 27 (1870: 104 Mass. 573). 

For a plaintiff in a bill for instructions to argue for a decision 
in favor of one defendant against another is a violation of the 
“spirit and intent” of the rule. Security Trust Co. v. Boyce, 
257 Mass. 586. 





RULE 107. 
(Applicable to all cases.) 
ATTORNEY NOT TO BE BAIL OR SURETY. 


No attorney shall become bail or surety in any crim- 
inal proceeding in which he is employed, or in any civil 
suit or proceeding whatever in this court. 


NOTE TO RULE 107. 


This is the same as Common Law Rule 63 (1923). It originated 
in Rule 2 (1860). 

Where no plaintiff is an inhabitant of the commonwealth, and 
an endorser for costs is therefore required under G. L. c. 231 
§§ 42-48, who shall be ‘‘a responsible person who is such inhabi- 
tant,” an attorney who endorses the writ or other pleading men- 
tioned in the statute in violation of this rule is nevertheless liable 
as an endorser. Morrill v. Lamson, 138 Mass. 115. Johnson v. 
Sprague, 183 Mass. 102. Where an endorser for costs is required, 
the words “from the office of” an attorney or a firm of attorneys 
named, appearing on the back of the writ or other pleading within 
G. L. c. 231 § 42, constitute an endorsement for costs. Johnson 
v. Sprague, 183 Mass. 102, and cases cited. Bird v. Johnston, 
230 Mass. 28. In scire facias against the endorser, he cannot 
contend that a plaintiff described in the original case as a non- 
resident was in fact an inhabitant of the commonwealth. Bird v. 
Johnston, 230 Mass. 28. But the words quoted, appearing on 
the back of a writ or other pleading, do not amount to an endorse- 
ment for costs where the plaintiff at the time is described as and 
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is an inhabitant of the commonwealth, even though later he 
removes from the commonwealth. Dooley v. Beane, 213 Mass. 
601. 

For another case in which this rule has been cited, see Bon v. 
Graves, 216 Mass. 440, 443. See also Perkins v. Bangs, 206 
Mass. 408, 414. 


RULE 108. 
(Applicable to all cases.) 
ATTORNEYS AS WITNESSES. 


No attorney shall be permitted to take part in the 
conduct of a case in which he is a witness for his client, 
except by special leave of the court. 


NOTE TO RULE 108. 


This is the same as Common Law Rule 40 (1923), which origi- 
nated in Common Law Rule 41 (1915). 

The rule is rather stronger than the common law. Wigmore 
on Evidence, § 1911. Potter v. Ware, 1 Cush. 519. Holbrook 
v. Seagrave, 228 Mass. 26, 29. 


RULE 109. 
(Applicable to all cases.) 
EXHIBITS. 


Exhibits which are placed in the custody of the clerk 
shall be retained by him for three years after the trial 
or hearing at which they were used, unless sooner de- 
livered to the parties or counsel to whom they respec- 
tively belong or by whom they were respectively pre- 
sented or introduced. If in doubt as to the party or 
counsel entitled to delivery, the clerk may require an 
agreement of parties or counsel or order of the court, 
before delivery. The clerk may destroy or discard 
such exhibits, but not earlier than thirty days after 
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notice by the clerk to the party presenting or intro 
ducing such exhibits, requesting him to remove them, 
nor earlier than three years after such trial or hearing. 


NOTE TO RULE 109. 


This is an amplified form of Standing Order 4 (1923). 


RULE 110 
(Applicable to all cases.) 
EXHIBITION OF RECORDS. 


The respective clerks of this court shall, at such 
times as the chief justice may appoint, exhibit to the 
court the latest book of records in their respective 
offices, and such others as the court requires. In case 
of any deficiency therein, the court may take the 
measures prescribed by the statutes in such cases and 
such other measures as the case shall require. 


NOTE TO RULE 110. 
This rule resembles Common Law Rule 59 (1923) and 8. J. C. 
Common Law Rule 32 (252 Mass. 599). These go back to Com- 
mon Law Rule 62 (1886) and 8. J. C. Rule 35 (1820: 16 Mass. 382). 


Inspection by the court of the doings of the clerks is required 
by G. L. e. 221 §§ 29-31. 


RULE 111. 
(Applicable to all cases.) 
EXTRA CHARGES BY OFFICERS. 


When any officer claims extra compensation in serv- 
ing a precept, the same shall not be allowed unless the 
officer return with his precept a bill of particulars of 
the expenses, with his affidavit that such expenses 
were actually incurred, and that the charges are 
reasonable. 
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NOTE TO RULE 111. 


This is based on Common Law Rule 67 (1923), which goes back 
to Rule 35 (1860). 

The extra compensation may be the expense of ‘‘packing, labor, 
teaming, storage and taking and preparing a schedule of property 
attached, replevied or taken on execution,’ or compensation for 
appraisers in excess of three dollars a day. G. L. ¢. 262 § 8, as 
amended by St. 1921 e. 259. 


RULE 112. 


(Applicable to cases of divorce and nullity or validity of 
marriage.) 


SIGNATURE TO PAPERS. 


Every libel, cross-libel, answer, motion, or petition 
for the payment of money as an allowance or alimony 
or otherwise, or to enforce by contempt process or 
execution an order or decree for the payment of money, 
and any amendment to any of the foregoing, shall be 
signed by the party in whose behalf the same is filed; 
with the exceptions set forth in G. L. c. 208 § 7. 


NOTE TO RULE 112. 


This is substantially the same as Divorce Rule 6 (1923), which 
originated in Divorce Rule 7 (1887). As to libels, the require- 
ment of personal signature is statutory. G. L. c. 208§7. G. L. 
ce. 207 §14. 

Hearing of a divorce case within the county in which it is law- 
fully brought, is jurisdictional. G. L. ec. 208 § 6. Holt v. Holt, 
253 Mass. 411, s. c. 257 Mass. 114. G. L. ec. 223 § 15. 

Appellate practice in divorce cases in the superior court follows 
the rules of the common law (Sparhawk v. Sparhawk, 120 Mass. 
390. Greenia v. Greenia, 206 Mass. 449. Adams v. Holt, 214 
Mass. 77. Friedrich v. Friedrich, 230 Mass. 59, 61), while in the 
probate court the rules of equity practice are applied. Drew v. 
Drew, 250 Mass. 41. Holsworth v. Holsworth, 252 Mass. 133. 
Vinton v. Vinton, 264 Mass. 71. Field v. Field, 264 Mass. 549. 
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Wight v. Wight, 1930 A. S. 1565, s. ¢. Mass. . Woodworth 
v. Woodworth, 1930 A. S. 2235, s. e. Mass. 


Cross-libels are recognized in divorce practice. Friedrich y, 
Friedrich, 230 Mass. 59. 

This rule, requiring the pleadings to be signed by the party, 
was said in Sherry v. Moore, 258 Mass. 420, 424, to render “‘inap. 
plicable the usual rule which excludes pleadings as evidence.” 
See also Sherry v. Moore, 265 Mass. 189, 193. Clarke v. Taylor, 
1929 A. S. 2299, s. ce. Mass. 


RULE 113. 


(Applicable to cases of divorce and nullity or validity of 
marriage.) 


ALLOWANCE TO DEFEND. 


An application by a wife for an allowance to enable 
her to defend, shall contain a statement that she in- 
tends in good faith to defend the libel, and shall be 
accompanied by a certificate of her attorney that he 
believes such statement to be true. Where such al- 
lowance is granted, it shall be ordered to be paid into 
court. 

NOTE TO RULE 113. 

This is substantially Divorce Rule 8 (1923), which originated 
in Divorce Rule 8 (1906). 

See G. L. c. 208 §17. Baldwin v. Baldwin, 6 Gray 341. The 
power to grant such an allowance is purely statutory, and does 


not exist as to proceedings subsequent to the decree absolute for 
divorce. Wallace v. Wallace, 1930 A. S. 1931, s. e. Mass. 


RULE 114. 
(Applicable to naturalization cases.) 
NATURALIZATION. 


Sessions for naturalization shall be held on such days 
as may be ordered by the court, acting by the chief 
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justice. The days so assigned for such sessions shall 
be the stated days for final action on petitions for 
naturalization required to be fixed by the court under 
U.S. C. Title 8 § 396. 

Petitions for naturalization shall be filed and heard 
in the county in which the petitioner resides at the 
time of filing, unless the court shall otherwise order. 


NOTE TO RULE 114. 


This rule is based on Standing Order 13 (1923), and the annual 
vote of the court, heretofore customary, establishing stated days 
for naturalization. 

By U. 8. C. Title 8 § 357, jurisdiction to naturalize aliens is 
conferred upon “all courts of record in any state or territory 
having a seal, a clerk, and jurisdiction in actions at law or equity, 
or law and equity, in which the amount in controversy is unlim- 
ited” so far as relates to “aliens resident within the respective 
judicial districts of such courts.” In this matter Congress may 
authorize, but not require, the state courts to exercise jurisdiction 
under federal laws. Stephens, petr. 4 Gray 559. Holmgren v. 
United States, 217 U. S. 509. County of Hampden v. Morris, 
207 Mass. 167, 169. See also Goulis v. Judge of Third District 
Court, 246 Mass. 1. But Massachusetts statutes require the 
superior court to take jurisdiction, and provide for special sessions 
to be fixed by the chief justice at Lynn, Quincy and any other 
city or town, and for adjournments to places at which the court 
does not usually sit. G. L. c. 220 §§ 15-17. By § 18 “the superior 
court may authorize the execution and reception by the clerk of 
the court of declarations of intention in naturalization proceedings 
at such times and places as the court by general order may direct.”’ 

Notwithstanding U. 8. C. Title 8 § 402, giving the clerk half 
the fees in naturalization cases, a clerk in Massachusetts paid by 
salary and with a duty by state law to account for all fees to the 
county, must obey the state law and cannot retain the fees. 
County of Berkshire v. Cande, 222 Mass. 87. G. L. e. 221 § 32, 
as amended by St. 1930 ec. 331. 

U.S. C. Title 8 § 396 provides that “final action” on petitions 
for naturalization “shall be had only on stated days, to be fixed 
by rule of the court, and in no case shall final action be had upon 
a petition until at least ninety days have elapsed after filing and 
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posting the notice of such petition. No person shall be natur- 
alized nor shall any certificate of naturalization be issued by any 
court within thirty days preceding the holding of any general 
election within its territorial jurisdiction.”” The requirement of 
“stated days” for final action was intended to enable the United 
States to be represented. 26 Op. Atty. Gen. (U. 8.) 611. But 
the court may adjourn final action from such a “stated day” 
to another time. 26 Op. Atty. Gen. (U. 5S.) 611. It seems that 
the “rule” of the court means simply an order of the court, not a 
quasi-legislative enactment. The district court of the United 
States for the district of Massachusetts does not fix the “‘stated 
days” by any formal rule. In 26 Op. Atty. Gen. (U. 8.) 611, 612, 
Attorney General Bonaparte speaks of the “rule day’ being 
“fixed by order of the court.” It seems that one justice may 
issue such a “rule” (Catheron v. County of Suffolk, 227 Mass. 





598), and the present rule assigns the duty to the chief justice. 

U.S. C. Title 8 § 398 provides that “every final hearing upon a 
petition for naturalization shall be had in open court before a 
judge or judges thereof’’ (see United States v. Ginsberg, 243 U.S. 
472), and that “‘upon such final hearing of such petition the appli- 
‘ant and witnesses shall be examined under oath before the court 
and in the presence of the court.” 

The posting of the names of witnesses is required by U. S. C. 
Title 8 § 397, which provides further that “in case such witnesses 
‘an not be produced upon the final hearing other witnesses may 
be summoned.” 
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7, first two sentences 
7, last sentence 

8 

9 

10, first paragraph 
10, second paragraph 
10, third paragraph 
ll 

2, first sentence 

2, second sentence 

, third sentence 


2 
3 
{ 
5 


16, first paragraph 
16, second paragraph 
17 

18 


DISPOSITION OF EARLIER RULES 


SUBJECT 


Marking for hearings. 


Hearings in Springfield from _ outside 


counties. 


REL- 


Division into districts. 


Division into districts. 


Marking for hearings. 
Division into districts. 


Form of subpoena. 
Injunctions, etc. 
Taking bill from files. 


Verification of facts. 
Return days. 


Service at place of abode. 
Service by publication. 
Printing or writing. 


Indorsement. 

Answers. 

Counterclaims. 

Appearance. Answer. Pro confesso. 
Decree after bill confessed. 


Defendant may demur, plead or answer. 


Special matter in the answer 
Demurrer overruled, must answer. 
Demurrer sustained, must amend. 
Notice of decree pro confesso, etc. 
Costs. 

Parties at issue on answer. 
Hearing on bill and answer. 
Hearing on the merits. 

Discovery. Exceptions to answer. 
Amendment. 

Amendment after demurrer. 
Amendment to meet answer. 
Special replication. 

Filing pleadings, etc., at other times. 
Giving of notices. 

Death of party. 

Absent parties. 

Revivor and supplemental bill. 
Certain appearances prohibited. 
Facts not denied are admitted. 
Depositions. 

Masters. 

Settlement of master’s report. 
Hearings within county. 


Hearings in other counties. 
Report of evidence. 

Jury issues. 

Form of decrees. 
Application of law rules. 
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RULE WHERE DEALT 
WITH IN 1931 RULES 


59 


59 


60, 66 
59 


10 


Omitted. See 
8. J. C. Rule as 
to Records, 
G. L. . 214 §43 


Omit ted. See 
G. L. e. 214 §11. 
11 


14 

Omitted. See 
8. J. C. Rule as 
to Records, § 7. 


57, 60, 63, 64 


37 , 38, 39, 40 
87 

90 

Omitted. See 
Rules 67, 68, 69. 
67, 68, 69 

76 

44,45 

82, 83 

Omitted as un- 
necessary. 
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EQUITY RULE 


(1926). SUBJECT 
33 Dockets. 

34 Public utilities matters 
35 Receivers 


RULE AS TO PROCEDURE 
FOR THE INTERPRET A- 
TION OF WRITTEN IN- 
STRUMENTS (1929) 


Declaratory Judgments 





ANNOTATED 
R e LE WHERE DEALT 
WITH IN 1931 RULEs 


poate able 
See G. L. c. 214 


§ 1 
I napplicable 
91 


101 








DEALT 
RULES 


cable. 
L. c. 214 


cable 








INDEX TO RULES AND NOTES. 


The word “note,” followed by a number, refers to the note 
J 


to the rule of the same number.) 


ABATEMENT 
Meaning of, in equity 
Answer in, time for 
ACTIONS 
When begun 
Survival in equity 
ADDRESS 
Business or docketed, service of notice at 
Required in appearance 
ADMINISTRATOR (see Executor and Administrator 
ADMISSION 
That witness will testify, as defence to 
motion for postponement 
May be sought by interrogatories 
ADULTERY 
How charged 
Person charged with, notice to and 
appearance by 
Does not necessarily prevent decree absolute 
AFFIDAVIT 
Of service of notice 
Required for injunction or restraining 
order 
Required for injunction or restraining order 
under counterclaim 
Form of, for bill in equity 
Of adultery 
Of service outside state 
Of notice to insurer 
For removal of default or vacation of 
decree pro confesso 
On motion for postponement 
May be impeached 
Of notice with copy of interrogatories 
By way of deposition 
When required for motion 
Accompanying motion, is evidence 
Need not be believed 
Of notice of marking for interlocutory 
hearing 
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Note 
Rule 


Note 
Note 


Rule 
Rule 


Rule 
Note 


Rule 


Rule 
Note 


Rule 


Rule 


Note 
Note 
Rule 
Rule 
Rule 


Rule 
Rule 
Note 
Rule 


Rule 37, Note : 


Rule 
Note 
Note 





33 


36 


13 
84 


46 
4G 


Rules 61, 65 
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Of marking cases for trial Rules 58, 62, 4 
For writ of protection Rule 103 
Of extra charges by officers Rule 11 


































AGREEMENT 

Of counsel as substitute for court action Notes 23, 47 
For removal of default Rule 27 
In open court Note 47 
To put case on trial list Rules 58, 60, 64 
To put case on list for interlocutory 

matters Rules 61, 65 
For hearing in Hampden Rule 69 
For entry of judgment Rule 79 
For postponement of hearing before 

auditor, master, etc. Rule 87 
To refer to arbitration Rule 
That auditor’s findings be final Note 89 
As to delivery of exhibits Rule 109 

AMENDMENT 

Costs and terms on Rule 5 
To libel, nam ng co-respondent Rule 9 
By way of supplemental bill Rule 16 
Not made by specifications Note 22 
Motion to amend must contain Rule 23 
Time for, after demurrer sustained Rule 23 
Discussed Note 23 
In criminal cases Note 23 
Time for pleading after Rule 25 
To bill gives right to amend answer Note 25 
To make bill conform to proof Note 28 
Of answer does not revive jury right Note 44 
Of verdict, as to counts Rule 53 


Of specifications of matters on which 
evidence to be introduced after 


auditor’s report Rule 88 
ANSWER 

Papers subsequent to, to be indorsed Rule 4 
Charging adultery Rules 9, 13 
Time for, in subpoena Rules 10, 25 
Time for, may be changed Rules 2, 10, 25 
Time for, in summons in divorce, etc. Rule 12 
Time for, in interpleader Rule 18 
A general appearance Note 19 
Asking further time for, not general ap- 

pearance Note 19 
Further specifications of Rule 22 
Exceptions to scandal or impertinence 

in, abolished Rule 24 
Time for Rule 25 


Default for failure to Rule 








, 62, 4 
ule 103 
ule 111 


S 23, 47 
ule 27 
lote 47 
, 60, 64 


S 61, 65 
ule 69 
ule 79 


ule 87 
ule 9 
ote 89 
ule 109 


ule 5 
ule 9 
ule 16 
ote 22 
ule 23 
ule 23 
ote 23 
ote 23 
ule 25 
ote 25 
ote 28 
ote 44 
ule 53 


ule 88 


tle 4 
s 9, 13 
10, 25 

10, 25 
ile 12 
ile 18 
ote 19 


te 19 
ile 22 


ile 24 
ile 25 
ile 25 
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Filed before amendment, continues in 
effect 

Time for, left to be fixed by rule 

Amendment to bill gives right to amend 

To declaration in set-off 

Reservation of right to, in equity 

Combined with demurrer or plea 

In equity, sworn to originally 

In equity, form of 

General denial improper in equity 

To bill for discovery 

New, after exceptions to answer sus- 
tained in bill for discovery 

Prevails in hearing on bill and answer 

In equity, originally purely defensive 

Amendment of, does not revive jury right 

APPEAL 

Complaint for non-entry of 

Entry of case coming by 

In equity, raises questions of fact and dis- 
cretion 

By third person affected by amendment 

In appealed cases, time for appearance 
and answer runs from entry 

In appealed cases, time for jury claim 

In appealed cases, time for argument 

Party taking may be required to furnish 
transcript of evidence 

In equity 

In criminal cases, time for 

Time for, discussed 

On ground covered by exceptions, not con- 
sidered 

Right to claim, prevents case from being 
ripe for judgment 

From taxation of costs 

Decree shou'’d not require action within 


time for 

From interlocutory decree, not presently 
heard 

Cases pending on, not to be dismissed 
under rule 


From final decree, correction of error in 
dealing with master’s report on 

Where hearing on master’s report 
APPEARANCE 

Time for, in subpoena 

Time for, may be changed 

Special, waives service 

Time for, in libel 


Rule 25 

Note 25 

Note 25 

Rule 26 

Rule 28 

Rule 28, Note 19 
Notes 28, 29 
Rule 29 

Rule 29 

Rule 30 


Rule 30 
Note 31 
Note 32 
Note 44 


Rule 6 
Rule 6 


Notes 17, 23, 45, 76 


Note 23 


Rule 25 
Rule 44 
Rule 50 


Note 76 
Note 76 
Rule 77, Note 79 
Note 77 


Note 77 


Rule 79 
Rule 80, Note 79 


Note 82 
Note 82 
Rule 85 


Note 90 
Note 90 


Rules 10, 25 
Rules 2, 10, 25 
Notes 11, 19 
Rule 12 
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By person, charged with adultery Rule 





13 
Time for, in interpleader Rule 18 
In general Rule 19 
General, presumed Rule 19 
Special, discussed Note 19 
Effect of Note 19 
Asking further time for, not general ap- 
pearance Note 19 
To defend property Note 19 
Withdrawal of Note 19 
Unauthorized Note 19 
Default, etc., for failure of Rule 25 
Necessary to judgment at common law Note 25 
Pleading may constitute Note 25 
In equity, time for, fixed by rule Note 25 
Certain, prohibited Rule 106 
ARBITRATION 
Reference to Rules 92, 93 
Discussed Note 92 
Compensation of arbitrators Rule 86, Note 92 
Supervision of arbitrators Rule 94 
ARGUMENT 
Time for Rule 50 
None on objections to evidence Rule 70 
Requests to be present before closing Rule 71 
Recital of, in decree Note 82 
ATTACHMENT 
Motion to reduce or dissolve, service on 
attorney Note 3 
Bond to dissolve as general appearance Note 19 
Affected by amendment Notes 23, 61 
ATTORNEY 
Service of notice on Rule 3, Note 3 
Service on, for non-resident Note 1 
Name and address of, in appearance Rule 19 
Provisions for, apply to party pro se Rule 19 
Substitution of Rule 19 
Withdrawal of Note 19 
Authority of, how challenged Rule 20 
Authority presumed Note 20 
Agreement of, as substitute for court action Notes 23, 47 
To have notice of default, nonsuit, etc. Rule 27 
Taking deposition during engagement of Rule 39 
Statement or concession of, as evidence Note 46 
Must stand in examining witness Rule 51 
Only one may examine witness Rule 51 
To receive short list Rules 58, 60, 62 


To receive weekly lists without jury in 


Suffolk Rule 64 
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ule 33 Time of taking exceptions to rulings 
ule 18 made in absence of Rule 72 
ule 19 Duty of, to draw decree Rule 82 
ule 19 Negligence or mistake of, as ground for 
‘ote 19 correction in final decree in equity Notes 82, 85 
ote 19 Within county to be appointed auditor, 
master, etc. Rule 86 
ane 19 For receiver Rule 91 
‘ote 19 Appointed in capital cases Rule 95 
ote 19 Admission of, to bar Rules 104, 105 
ote 19 Appointed to defend adverse report of 
ule 25 bar examiners Rule 105 
ote % May not appear for certain conflicting 
ote 25 interests Rule 106 
ote 2 Not to be bail or surety Rule 107 
ule 106 As witness Rule 108 
May not sign for party in divorce cases Rule 112 
3 92, 93 For wife seeking allowance to defend, 
ote 92 must certify Rule 113 
Note 92 AUDITOR 
ule 94 Should bring damages and interest up to 
date of report Note 17 
ue 8 Brief may be required before hearing on 
ale 79 report of . . Rule 46 
ile 71 Affidavits on motion to recommit to Note 46 
“ae © Report must be filed before case goes on 
‘ trial list Rule 57 
Motion for judgment on report of, not 
treated as interlocutory matter in 
ote 3 certain counties Rules 61, 65 
ote 19 Chosen from bar of county Rule 86 
| 23, 61 Compensation of Rule 86 
Hearings before Rule 87 
Note 3 Time of report by Rule 87 
te 1] Notice of report of Rule 87 
ile 19 Settlement of draft report by Rules 88, 89 
ile 19 Notice of hearing on draft report of Rules 88, 89 
ile 19 Copy of report furnished by Rules 88, 89 
Tote 19 Hearing on motion for judgment on 
ule 20 report of Rules 88, 89 
‘te 20 No evidence outside report to be intro- 
23, 47 duced except on matters specified Rule 88 
le 27 Whose findings of fact are final Rule 89 
le 39 Report prima facie evidence Note 88 
te 46 Error in evidence by Note 88 
le 51 Findings by Note 88 
le 51 Recommittal to, motion for Rule 89 
60, 62 Report no part of record Note 89 
Supervision of Rule 94 
le 64 BILL AND ANSWER 
Hearing on, like a demurrer Note 29 
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Hearing on 
BILL IN EQUITY 
Must be filed and verified before re- 
straining order, etc. 
Form of 
Inserted in writ 
Caption must describe parties 
When begun 
Exceptions for scandal and impertinence 
in, abolished 
Effect of prayer for general relief in 
Defects in, attacked by demurrer 
Unless answered, taken for confessed 
For discovery, to be under oath 
To vacate judgment 
For interpretation of written instrument 
BILL OF EXCEPTIONS (see Exceptions) 
BILL OF PARTICULARS (see Specifications) 
BOND 
Affected by amendment 
Of clerk, covers money paid into court 
Specifications of demand before damages 
assessed on 
Action on, ripe for judgment when 
For judgment on lost instrument 
In replevin, liability on, where case dis- 
missed 
BRIEF 
May be required, when 
BRISTOL 
Divided into districts for jury trial 
CERTIFICATE 
Of magistrate taking deposition 
Points on allowance of exceptions presented 
by 
Of attorney in application for allowance 
to defend 
CHALLENGE OF JUROR (see Juror) 
CHAMBERS 
Court may hear motions, etc., in 
Meaning of 
CHIEF JUSTICE 
May entrust administrative matters to 
one justice, where simultaneous 
sessions 
May order divorce sessions in Suffolk 
May regulate sittings and sessions 
To appoint times for exhibition of 
records 
To fix sessions for naturalization 
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Rule 3j 


Rule 
Note 
Note 
Note 
Note 


ann 


_— 
o 


Rule 24 
Note 28 
Note 28 
Rule 29 
Note 30 
Note 79 
Rule 101 


Notes 23, 61 
Note 41 


Rule 78 
Note 79 
Note §&1 
Note 85 
Rule 46 
Rule 59 
Notes 37, 40 
Note 73 


Rule 113 


Rule 47 
Note 47 


Rules 58, 60, 61, 62, 64 


Rule 66 
Note 60 


Rule 110 
Rule 114 









le 


te 
te 
te 10 


co 
oO 
NN I S33 


e 47 
e 47 


2, 64 
e 66 
e 60 


e 110 








CHILD 
To be named, etc., in divorce libel 


CLERK 


Duty of, to refuse to file unindorsed 
papers 

Filing papers with 

Duty of, when adultery charged 

To issue process to bring in representa- 
tive 

Duty of, as to specifications 

Duty of, to give notice of default, nonsuit, 
etc. 

Duty of, to enter notice on docket 

Duty of, when interrogatories not an- 
swered 

Duty of, to insert rule in deposition 
commission 

Duty of, as to money paid 

Duty of, under common rule 

Attests judicial action 

Duty of, to add interest upon verdict in 
entering judgment 

Duty of, to make short list for first day 
of session 

Duty of, to mail short list to counsel 

Duty of, to make short lists in Suffolk 

Duty of, to mail weekly lists without 
jury to counsel, in Suffolk 

Duty of, when hearing transferred to 
another county 

Duty of, to give notice of decision 

Duty of, when bill of exceptions not 
allowed 

Duty of, when draft report not filed 

Duty of, to note order for report of evidence 
in equity 

Duty of, in assessing damages 

Duty of, in entering judgment 

Duty of, in taxing costs 

Appeal from, in taxing costs ; 

Duty of, in judgment on note or nego- 
tiable instrument 

Duty of, in withdrawal of note or ne- 
gotiable instrument from files 

Need not draw decrees 

Duty of, to issue execution on money 
decree 

Duty of, in marking inactive and giving 
notice 

Duty of, in dismissing old cases 
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Rule 


Rule 
Note 
Rule 


8 


4 
6 
9 


Rule 17 
Rule 22 


Rule 27 
Rule 27 


Rule 36 


Rule 38 
Rule 41 
Rule 42 
Note 46 


Note 


52 


? 


Rule 58 
Rules 58, 60, 62 
Rule 62 


Rule 64 


Rule 67 
Rule 72 


Rule 
Rule 


Note 
Rule 
Rule 


74 
75 


76 
78 
79 


Rule 80, Note 79 
Rule 80, Note 79 


Rule 


Rule 
Note 


Rule 


Rule 
Rule 


81 


81 
82 


83 


85 
85 


310 S. C. RULES, 1931, ANNOTATED 





Duty of, to bring certain reports of au- 


ditors, masters, etc., to attention of ( 

justice Rule 87 ( 
Duty of, to give notice of filing of report a 

of auditor, master, etc. Rule 87 ( 
Duty of, to issue rule to arbitrator Rule 92 
Duty of, in supervision of auditors, mas- 

ters, receivers, etc. Rule %4 ( 
Duty of, in preservation of exhibits Rule 109 | 
Duty of, as to exhibition of records Rule 110 
May not keep naturalization fees Note 114 

COLLATERAL ATTACK 
By non-resident, where no service Notes 11, 19 
Not by resident Note 11 
Not after contest as to jurisdiction Note 19 

COMMON RULE 
Payment into court under Rules 41, 42, 43 

CONSTABLE (see Officer) 

CONTEMPT , 
Commitment for, in bill for discovery Rule 30 C 
Statute for jury in, unconstitutional Note 44 
For non-payment of money decree Rule 83 


CONTINUANCE (see also Postponement) 
Motion for, when makes case not ripe for 


judgment Note 79 
COPY | 
Of former libels, and docket entries 
thereon, to be filed Rule 8 
Service by Note 11 
Service of summons on libel by Note 12 
Of pleading charging adultery, mailing of Rule 13 
Of pleading or motion, to be served Rule 21 
Of specifications, to be furnished Rule 22 
Attaching, to deposition Note 38 
Of motion for new trial to be served Rule 54 
Of short list to be mailed Rules 58, 60 
Of note or negotiable instrument to be 
substituted for original withdrawn Rule 81 
Of report, to be furnished by auditors 
and masters ° Rules 88, 89, 90 
CO-RESPONDENT 
Naming in divorce Rule 9 
Notice to and appearance by Rule 13 
CORPORATION 
Service on Note 11 
COSTS (see also Terms) 
May be awarded Rule 5 
Reservation as to Note 5 
In equity Note 5 
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On except ions to answer Note 5 
On amendments Note 5 
ule 87 Counsel fees as Note 5 
Terms as to Note 5 
ule 87 On interrogatories Notes 5, 36 
ule 92 In exceptions to answer to bill for dis- 
covery Rule 30 
tle 94 On postponement Rule 35 
ile 109 On payment into court under common rule Rules 42, 43 
le 110 Must be included in tender Note 43 
ste 114 On motion for new trial Rule 56 
Case not ripe for judgment where notice 
11, 19 of claim as to taxation of costs Rule 79 
ote 1] Taxation of, as prerequisite to judgment Rule 79, Note 79 
ote 19 Taxation of Rule 80, Note 79 
Set-off of Rule 80 
42, 43 Decree for, how enforced Rule 83 
In interpretation of written instruments Rule 101 
COUNSEL (see Attorney) 
le 30 COUNTERCLAIM 
fe 4d Answer to, necessary, by party brought 
le 83 in on Rule 25 
Reply to, required Rule 26 
Reply to, not required by 8. J. C. rule Note 25 
e 79 In equity, provided for Rule 32 
COUNTS 
Common, in history of specifications Note 22 
e 8 Application of verdict to Rule 53 
2 il Election between Note 53 
12 Verdict where different Note 53 
> 13 COUNTY 
> 21 Papers must be filled in right Note 6 
» 22 Trial by jury in equity within Note 45 
38 With several shire towns, jury trial lists in Rule 59 
» 54 Assistant clerk in Suffolk, for cases from 
3, 60 another Rule 63 
Hearing in Suffolk of matters from another Rules 65, 68 
81 Hearing in one, of cases from another Rule 67 
Hearing in Hampden, of cases from west- 
, 90 ern counties Rule 69 
Hearing divorce case within, jurisdictional Notes 67, 112 
9 Auditors, masters, etc., to be appointed 
13 from bar of Rule 86 
Where petitioner resides, venue of 
naturalization Rule 114 
- COURT 
Need not believe affidavit Note 46 
5 Full name of judge in official action of Note 46 
5 Reserves right to hear motions, etc., any- 
5 where Rule 47 
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Must state grounds in setting aside verdict Note 54 No 
May put case on trial list Rules 58, 60, 61, 62, 64, 65 
Of equity, always open Notes 60, 82 U1 
Terms, vacations, sittings and sessions of Note 60 As 
Sessions in Suffolk Rule 63 fi 
May retransfer case to own county Rule 68 D 
Duty of, to instruct jury Note 7] Ir 
May make orders to prevent delay in C 
hearings before auditors, masters, etc. Rule 87 
May assign times for hearings before A 
auditors, masters, etc. Rule 87 “ 
Must approve reference to arbitration Rule 92 “ 
Power of, in supervision of auditors, I 
masters, receivers, etc. Rule %4 
Duty of, as to clerk‘s records Rule 110 ! 
CRIMINAL CASES DE 
Specifications in Note 22 ( 
Amendment in Note 23 
Parties usually pay witness fees in Notes 34, 96 
Depositions in Note 37 
Counts in Note 53 
Terms abolished in Note 60 
Time of filing exceptions in Note 73 
Reports in Note 75 D 
Appeal in, time for Rule 77 
Sentence the judgment in Note 79 
Vacation or revision of sentence in Note 79 
Capital, appointment of attorney in Rule 95 n 
Capital, expert employed in Rule 9% 
Salaried medical man as expert in Rule 97 
Condition of probation in Rule 98 
Term of probation in Rule 99 1 
Term of orders for payment Rule 100 
Protection of party in or against Note 103 
CROSS-ACTION 
Service on attorney in Note 11 
CROSS-BILL 
Abolished Rule 32 
Discussed Note 32 
Between co-defendants Note 32 
CROSS-LIBEL 
On ground of adultery Rules 9, 13 
Allowed in divorce Note 112 
Must be signed by party Rule 112 
DAMAGES 
Often assessed once for all Note 17 
Should be brought up to final decree Note 17 
In addition to equitable relief Note 17 
In lieu of equitable relief Note 17 
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Dte 54 



















































Not assessed after default in automobile 


64, 65 cases until insurer notified Rule 27 
60, 82 Unliquidated, cannot be tendered Note 43 
rte 60 Assessed by court, unless jury insisted on Note 44 
ile 63 Full, awarded against joint parties Note 52 
le 68 Double, in dog cases Note 52 
te 71 Inadequate or excessive, new trial for Rule 54 
Cases for assessment of, when heard, in 
le 87 Suffolk Rule 64 
Assessment of, by clerk Rule 78 
le 87 “Undisputed,”’ meaning of Note 78 
le 92 “Liquidated,” meaning of Note 78 
Before assessment of, particulars to be 
le filed Rule 78 
le 110 Assessment of, as prerequisite to judgment Note 79 
DEATH 
e 22 Of party, bringing in representative Rule 
e 23 Survival after, in equity Note 17 
34, 96 In automobile cases, notice to insurer 
e 37 after default Rule 27 
e 53 Interest in verdict in death cases Note 52 
e 60 Only one satisfaction in death cases Note 52 
e 73 Of party in divorce ends case Note 84 
-~ DECLARATION 
4 7 Further specifications of Rule 22 
a In set-off, reply to Rule 26 
: a Application of verdict to counts of Rule 53 
a DECLARATORY JUDGMENT 
97 Proceedings for Rule 101 
. 98 In proceedings for, attorney for plaintiff 
, 99 may not appear for defendant Rule 106 
. 100 DECREE 
108 Affects only parties before the court Rule 15 
Interest in Note 17 
Pro confesso, or dismissing bill, for fail- 
11 ure to file specifications Rule 22 
Pro confesso, for failure to appear and 
32 answer Rule 25 
32 Pro confesso, effect Note 25 
32 Final, party confessing bill heard as to Note 25 
Pro confesso, for failure to reply to counter 
2 claim Rule 26 
112 Pro confesso, notice of required Rule 27 
112 Order for decree dismissing bill for want 
of prosecution, notice of required Rule 27 
7 Pro confesso, vacation of Rule 27 
17 Beyond pleadings, invalid Note 28 
17 Pro confesso for insufficient answer Rule 29 
17 One, covering cross-bill Note 32 
One, covering counterclaim Rule 32 
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} 

Pro confesso, or dismissing bill, for fail- ‘ 

ure to answer interrogatories Rule % 
Brief may be required before hearing on, 

after master’s report Rule 4% DE 
Costs must be inserted in Notes 79, 82 
Form of Rule 8) 
Discussed Note 82 | 
Consent Note 82 
Interlocutory and final Note 82 
Final, when may be altered or corrected Notes 82, 85 
Anticipatory or alternative Note &2 
Enforcement of final Rule 83 D 
Absolute, for divorce, objections to Rule 4 
Dismissing old case Rule §% 

DEFAULT 

Removal of, costs and terms on Rule 5 
In interpleader Rule 18 
Motion to remove, a general appearance Note 19 D 
For failure to file specifications Rule 22 
For failure to reply in set-off Rule 2% 
Notice of, required Rule 27 
Notice to insurer, in automobile cases Rule 27 
Removal of Rule 27 
For failure to answer interrogatories Rule 36 
Consent to, in offer of judgment Note 48 
After, damages assessed by court unless jury 

insisted on Note 44 

DEMURRER 

A general appearance Note 19 
Proper to raise jurisdictional point in equity Note 19 
Specifications immaterial on Note 22 
Amendment after sustaining of Rule 23 
Time for Rule 25 
Time for answer after Rule 25 
To part of bill Rule 28 
To be included in or filed with answer Rule 28, Note 19 
Utility of Note 28 
No second, after one overruled Rule 28 
Waiver by answer Note 28 
Effect of overruling in equity Note 28 
Waiver by trying merits Note 28 
No! waived by trial] after point saved Note 28 
Immaterial after pleading amended Note 28 
May be postponed until merits heard Note 28 
Ore tenus Note 28 
English and federal practice as to Note 28 
None to answer in equity Note 29 
Exceptions not substitute for demurrer to 

answer in equity Note 29 
In certain counties, not treated as inter- 

locutory matter Rule 61 











tule 3% 


tule 4 
2s 79, 8) 
tule §) 
Note §? 
Note 2 
ote &2 
Ss 82, 85 
fote 82 
ule 83 
ule 84 
ule 85 


ule 5 
ule 18 
ote 19 
ule 22 
ule 2% 
ule 27 
ule 27 
ule 27 
ule 36 
ote 43 


pte 44 


te 19 
te 19 
te 22 
ile 23 
ile 25 
ile 25 
le 28 
ote 19 
te 28 
le 28 
te 28 
te 28 
te 28 
te 28 
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Motion for directed verdict as substitute for 

Sustained, case not ripe for judgment 
within ten days 

DEPOSITION 

Commissions to take, without the com- 
monwealth 

Within the commonwealth 

Taking orally 

Manner of taking 

Filing and use of 

Failure to return not to delay trial 


DISCOVERY (See also Interrogatories) 
Every bill a bill for 
Exceptions to answer in bill for 
And relief, bill for 
Bill for, to be sworn to 
Of known facts 
DISCRETION 
Action as to specifications, within 
Amendment within 
Counterclaim within 
Postponement within 
Jury in equity usually within 
Equity appeal takes up questions of 
Notice of motion, etc., within 
Rehearing, within 
Recommittal within 
Interpretation of written instruments, 
within 
DISMISS (see motion to dismiss) 
DISMISSAL 
Of exceptions 
Of exceptions after certain time 
Of appeal from taxation of costs 
Of bill, generally and without prejudice 
Of old cases 
Of cases from docket, effect 
DIVORCE 
Form of libel for 
Where adultery charged 
Personal service in, required, when 
Jurisdiction over, where one party a non- 
resident 
Appearance, answer and default in 
Effect of failure to answer in 
When heard, outside of Suffolk 
In Suffolk, usually heard in divorce 
sessions 
How marked for trial, in Suffolk 
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Note 71 


Rule 27, Note 79 


Rule 37 


Rule 39, Note 37 


Note 37 
Rule 38 
Rule 40 
Rule 57 


Notes 28, 29 


Rule 30 
Note 30 
Note 30 
Note 36 


Note 22 
Note 23 
Rule 32 
Rule 33 
Rule 45 


Notes 17, 23, 45, 76 


Rule 47 
Note 55 


Notes 88, 89, 90 


Rule 101 


Note 73 
Rule 74 
Rule 80 
Note 82 
Rule 85 
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Rule 8 
Rule 9 
Rule 12 


Note 14 
Rule 25 
Note 25 
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Rules 63, 66 
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Hearing within county jurisdictional in 

Objections to absolute decree for 

Decree for, not absolute until objections 
disposed of 

Cases of, continued under G. L. c. 208 
§ 20, not to be dismissed under rule 

Papers in divorce cases must be signed 
by party 

Appellate practice in 

Pleadings in, may be put in evidence 

Allowance to wife to defend in 


DOCKET 
When actions entered on . 
Entries as to former libels, copy of, te be 
filed 


Old practice of calling 
Dismissing cases from, effect 
Of cases referred to auditors, masters, 
assessors, Commissioners, arbitra- 
tors or referees, or in which receiver 
appointed 
DRAFT REPORT 
Settlement of, by auditor whose findings 
of fact are not final 
Settlement of, by auditor whose findings 
of fact are final 
Settlement of, by master 
DUE PROCESS OF LAW 
Discussed 
ENTRY 
Of writ 
Late entry of writ 
Complaint for non-entry of appeal 
Of appearance 
EQUITY 
Acts in personam 
Completeness of relief in 
Deals with controversies over property 
Specifications in 
Amendments in 
Time for appearance and answer fixed by rule 
Defence in, how made 
Decree in, must follow pleadings 
Answers in 
Right to jury in 
Court in, always open 
Cases in Suffolk, assistant clerk for 
Matters from other counties, provision for 
hearing in Suffolk 
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Cases in, from one county, heard in 
another 

Reports in 

Report of evidence in 

Appeals in 

Originally hearings in, on depositions 

Jurisdiction to vacate judgment 

Remedy in, on lost instrument 

Decrees in 


ERROR 
Writ of, where insufficient service 
ESSEX 
Divided into districts for jury trial 
EVIDENCE 
Prima facie, affidavit of service of notice 
to be 


Prima facie, meaning of 

Of authority of attorney, his statement 
to be 

Limited by specifications 

Specifications admissible in 

Postponement for want of 

To impeach affidavit 

Burden of proof of authority of officer 
taking deposition 

Questions of, on deposition 

Depositions as 

Affidavits on motion for new trial for newly 
discovered 

Affidavits accompanying motion are 

Statement or concession of attorney, as 


Witness to be examined by one counsel 


only, standing 
No argument on objections to 
Exceptions to 
Report of, in equity 


Outside auditor’s report, not to be intro- 


duced except on matters specified 

Questions of, before auditor 

Questions of, before master 

Master not to report, unless ordered 

Effect of report of, by master 

Pleadings in divorce cases may be put ‘n 
EXAMINATION 

Of witness, how conducted 
EXCEPTIONS 
Do not lie as to specifications 
By third person affected by amendment 
For scandal or impertinence, abolished 
To answers in equity, generally abolished 
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To answer in equity, function of 

To answer in bill for discovery 

Lie in jury issues in equity 

Allowing too many challenges not subject of 

Considered though motion for new trial 
pending 

Sustained where error as to possibly material 
count 

To master’s report, not treated as inter- 
locutory matter in certain counties 

Specifications of ground of points of evidence, 


In trials without jury, require requests 
How dealt with, where motion for directed 
verdict acted on 
When taken 
Discussed 
Must be specific 
In extreme cases, point open though not 
properly raised by 
Time for filing bill of 
Extension of time for filing 
Time for allowance of 
Extension of time for allowance of 
Allowance of interlocutory 
Party taking may be required to furnish 
transcript of evidence 
Prevent case being ripe for judgment 
After sentence in criminal case 
Cases pending on, not to be dismissed 
under rule 
To master’s report 
EXECUTION 
Issued twenty-four hours after judgment 
On decree for payment of money 
EXECUTOR AND ADMINISTRATOR 
As party 
Bringing in as party 
EXHIBITS 
Non-resident need not attach, to deposition 
Preservation of 
FEE 
Officer’s, in divorce 
Witness must have been paid, before 
postponement 
Of witness, discussed 
Of auditor, master, assessor, commis- 
sioner, arbitrator and referee 
Of arbitrators 
Of attorney in capital case 
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Of expert in capital case 

Of salaried medica! man in criminal case 

Of excused juror 

Extra, by officer 

Clerk may not keep, in naturalization cases 

FILING 

Indorsement of papers before 

Must be done at clerk’s office 

Must be done in right county 

Necessary before restraining order, etc. 

Consent to, not equivalent to allowance 

Of deposition 

Of motion for new trial 

Of claim of exceptions 

Of bill of exceptions 

Of draft report 

Of particulars of demand before damages 
assessed 

Witness certificates, etc., before judg- 
ment 

Of notes and negotiable instruments 


FINDING 
Amendment after 
Court need not entertain motion to set aside 
Involving ruling of law, exception how taken 
Of judge or auditor no part of record at law 
Recitals of, in decree 
Subsidiary and general, of auditor 
Alternative, of auditor 
By auditor whose findings final 
By master 

FOREIGN PARTS 
Service in 
Party absent in 


HAMPDEN 
Hearings in, of matters from other wes- 
tern counties 


HEARING 

Amendment after 

Right to, lost after pro confesso decree 

Setting case down for, waives demurrer 

On bill and answer 

Motion must be filed before 

Brief may be required before certain 
hearings 

Unnecessary in minor matters 

On motion for new trial, may be ex parte 
when 

New, may be granted 
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Rule 96 
Rule 97 
Rule 102 
Rule 111 
Note 114 


Rule 4 
Note 6 
Note 6 
Rule 7 
Notes 23, 47 
Rule 40 
Rule 54 
Rule 72 
Rule 73 
Rule 75 


Rule 78 


Rule 80 
Rule 81 


Note 23 
Note 55 
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Notes 76, 89 
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Not to be delayed by failure to dispose of 
interrogatories, depositions or mo- 
tions 

In one county of cases from another 

In Suffolk of cases from other counties 

In Hampden of cases from western counties 

On extension of time for filing exceptions 

On taxation of costs 

Statement of, in decree 

Before auditor, master, etc. 

On employment of expert in capital case 

In naturalization cases 


HEARING LIST (see Trial List) 


HOLIDAY 


Acts required on, postponed to next busi- 
ness day 


INACTIVE 

Marking a case 

Effect of marking 
INDICTMENT 

Not amended by specifications 

Amendment of 

Counts in 

For murder, form 


INDORSEMENT 
Of papers before filing 
Appearance by 

INJUNCTION 
Not to be granted until bill filed 
Preliminary, requires verification 
Preliminary, must be specially prayed for 
Under counterclaim 
Preliminary, after restraining order 
Preliminary, how vacated 
Binds only parties and assistants with notice 
Must be obeyed though invalid 
Preliminary, not against national bank 
Contesting preliminary, not general appearance 
Notice on, returnable in Suffolk to first 

session without jury 

Form of 

INSTRUCTIONS 
Time of request for 
Request for 
Duty of court to give 
Exceptions to, when taken 
In bill for, attorney for plaintiff may not 

appear for defendant 
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INSURER 
Notice to, in automobile cases, before 
damages assessed 
INTEREST 
Should be brought up to final decree 
On interpleader 
On money paid into court 
Must be included in tender 
Included in verdict 
Upon verdict in entering judgment 
INTERLOCUTORY MATTER 
Brief may be required before hearing on 
May be heard in chambers 
May sometimes be heard ex parte 
In certain counties, demurrers, pleas, 
exceptions to master’s reports and 
motions for judgment upon audi- 
tor’s reports, not treated as 
Outside of Suffolk, in order at beginning 
of session 
Special time for, outside of Suffolk 
In Suffolk, heard in first session without 
jury 
Marking for hearing on 
Hearing of, from one county, in another 
List for, placing on of cases referred to 
auditor’s, masters, etc., or in which 
receiver appointed 


INTERLOCUTORY ORDER OR DECREE 
Costs and terms on 
May be set aside 
Exceptions to 
Appeal from 
INTERPLEADER 
Statutory 
Attorney for plaintiff in, may not appear 
for defendant 


INTERPRETATION OF WRITTEN INSTRUMENTS 


Rule for 

In proceedings for, attorney for plaintiff 
may not appear for defendant 

INTERROGATORIES 

Costs on 

To defendant in bill for discovery 

Automatic default, nonsuit, etc., for 
failure to answer 

May ask known facts 

For depositions 

Failure to answer not to delay trial 
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Note 17 
Note 18 
Rule 41 
Note 43 
Note 52 
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Notes 55, 82 
Note 74 
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Notes 5, 36 
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Rule 36 
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ISSUES 

For jury, in equity 

Answers to, conclusive 

May be modified or discharged 

For jury, after auditor’s report 

For jury, in interpretation of written 
instruments 


JUDGMENT 


Confession of 

Motion to vacate, an appearance 

Validity of, as affected by want of authority 
of attorney 

When ripe for, after demurrer sustained 

None on default at common law 

Not within four days after default or 
nonsuit 

Upon payment into court under common 
rule 

Offer of 

Motion for, on auditor’s report, brief 
may be required 

Affidavits on petition to vacate 

Motion in arrest of 

Reversa) of, on writ of error 

After dismissal of exceptions 

Entry of, under rule 

Ripe for, meaning of 

History of entry of 

Corresponds to sentence in criminal cases 

Time of entry of 

After rescript, entry of 

Against one of several parties 

Vacation of, manner 

A judicial act 

Nunc pro tunc 

On default, time of entry of 

Costs as part of 

Taxation of costs, not usually prerequisite to 

Assessment of damages, when not prerequi- 
site to 

Recording of, on note or negotiable in- 
strument 

On lost instrument 

On a judgment, transcript of record to be 
filed 

Of dismissal of old case 

Against party who fails to attend auditor’s 
hearing or produce evidence in good 
faith 

Motion for, on auditor’s report 
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Declaratory, rule for 
JURISDICTION 
Over non-residents 
As to non-residents served by substituted 
process 
In rem and quasi in rem 
Over marriage and divorce 
Over person acquired unless he limits him- 
self to point until overruled 
Submitted to, after objection overruled 
Over subject matter 
Acquired by appearance 
JUROR 
Mode of challenging 
Excusing 
JURY (see also Verdict) 
Right to, on compulsory legal counterclaim 
Claim for, when filed 
Waiver of 
In equity 
Statute requiring, in contempt, unconsti- 
tutional 
Answers of, on issues, conclusive 
Allowing, in equity, goes up on appeal 
Judge may put questions to 
May be sent out again after separating 
Requests for instructions to, when made 
Necessity of instructions to 
Exceptions to instructions to, when taken 
Claim for, required after auditor’s report 
In interpretation of written instruments 


JUSTICE 
Duty when adultery charged 
May transfer matter to another 
Duty on application for hearing in 
another county 
May re-transfer case to own county 
Duty to instruct jury 
Duty of, in allowance of bill of exceptions 
Only justice from whose rulings excep- 
tions taken can allow exceptions or 
extend time, usually 
May require transcript of evidence from ap- 
pellant or excepting party 
May direct and correct report of evidence 
in equity 
Must report material facts in equity on re- 
quest 
May draw decree 
To what, juror presents excuse 
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Rule 101 
Notes, 11, 14 


Note 14 
Notes 14, 19 
Note 14 


Note 19 
Note 19 
Note 19 
Note 19 


Rule 48 
Rule 102 


Note 32 
Rule 44 
Note 44 


Rule 45, Note 44 


Note 44 
Note 45 
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Note 52 
Note 52 
Rule 71 
Note 71 
Rule 72 
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Rule 9 


Rules 63, 67 
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Excusing juror, to notify clerk 
LAW OF THE CASE 

Somewhat discussed 
LIBEL 

For divorce, etc., form of 

Charge of adultery in 

Personal service on, required, when 

Must be signed by party 
LIMITATIONS 

Statute of, runs in equity until subpoena taken 

Statute of, at law 

Statute of, set up by demurrer in equity 
LIS PENDENS 


Discussed 
LISTS (see Trial Lists) 
MAIL 


Service of notice by 

Of copy of pleading charging adultery 

Service by, outside state 

Of pleading or motion 

Short lists to be sent by 

Weekly list without jury in Suffolk, to 
be sent by 

List of cases for supervision of auditors, 
masters, receivers, etc., to be sent by 

MARRIAGE 

Nullity or validity of, form of libel 

Service of libel as to, when required to be 
personal 

Jurisdiction over, when one party a non- 
resident 

Nullity or validity of, appearance, an- 
swer and default in 

Nullity or validity of, papers must be 
signed by party 

Nullity or validity of, allowance to wife 
to defend in 

MASTER 

Should bring damages and interest up to date 
of report 

Reference to, waives demurrer 

In exceptions to answer in bill for dis- 
covery 

Brief may be required before hearing on 
report of 

Affidavits on motion to recommit to 

Exceptions to report of, not treated as 
interlocutory matter in certain counties 

Appointed from bar of county 
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Compensation of 
Same as special master 
Hearings before 
Time of report by 
Notice of report of 
Settlement of draft report by 
Notice of hearing on draft report of 
Copy of report furnished by 
Objections and exceptions to report of 
Reference of law to 
Findings of 
Recommittal to 
Confirmation of report of 
Report of evidence by 
Supervision of 
MIDDLESEX 
Divided into districts for jury trial 
MONEY 
Paid into court 
Paid under common rule 
Paid into court, cannot be litigated in an- 
other suit 
Decree for payment of, how enforced 
MOTION 
Indorsement of, before filing 
Copy of, to be served 
To amend, after demurrer sustained 
For postponement, form of 
Must be filed 
Verification by affidavit required 
Brief may be required on 
May be heard in chambers 
May sometimes be heard ex parte 
Agreement upon, when substitute for court 
action 
For new trial, filing and form of 
For new trial, any judge may act on 
For new trial, application for hearing on 
For new trial, costs on 
Failure to dispose of, not to delay trial 
Placing on list for hearing on 
Outside of Suffolk, in order at beginning 
of session 
Special time for, outside of Suffolk 
For judgment on auditor’s report, not 
treated as interlocutory matter in 
certain counties 
In Suffolk, heard in first session without 
jury 
Hearing of, from one county, in another 
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Rule 86 
Note 86 
Rule 87 
Rule 87 
Rule 87 
Rule 90 
Rule 90 
Rule 90 
Rule 90 
Note 90 
Note 90 
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Rule 41 
Rules 42, 43 


Note 41 
Rule 83 


Rule 4 
Rule 21 
Rule 23 
Rule 33 
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Rule 55, Note 47 
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For directed verdict, necessity of 

For directed verdict, necessity of specification 

For extension of time for filing exceptions 

For extension of time for allowing excep- 
tions 

To dismiss exceptions 

Lost by going to trial 

As preventing case from being ripe for judg- 
ment 

To postpone dismissal under Rule 85, form of 

For judgment on auditor‘s report 

List for, placing on of cases referred to 
auditors, masters, etc., or in which 
receiver appointed 

MOTION TO DISMISS 

Unknown in equity 

Time for 

Affidavits on 

NAME 
Of case, indorsement before filing 


NATURALIZATION 
Proceedings for 
Discussed 
NEGLIGENCE 
Specifications in actions for 
Damages not assessed until insurer no- 
tified 
NEW TRIAL 
Motion for, on usual grounds, requires no 
affidavit 
Affidavits on motion for 
Not of right, for disqualification of juror not 
challenged 
Pendency of motion for, does not prevent 
consideration of exceptions 
Motion for, time and form 
How limited 
Statement of grounds of 
Any judge may act on motion for 
Motion for, hearing unnecessary when 
In case without jury, motion need not be 
entertained 
Costs on motion for 
On motion for, law point not open if open 
before 
Motion ‘for, pending, does not extend time 
for filing exceptions 
Motion for, based on alleged error, need not 
be entertained unless exceptions waived 
In criminal cases 
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Not personally bound by substituted service 
Substituted service upon 
In equity, effect of absence of 


NONSUIT 


For failure to file specifications 
Notice of, required 
For failure to answer interrogatories 


NOTICE 


Service of 

Oral, ineffective 

Waiver 

Service of, by officer 

Of highway accidents 

In application to discharge or reduce attach- 
ment 

To admit facts 

Of petition for late entry or complaint 
for non-entry 

Of suit, further, required 

To person charged with adultery 

To be served on non-resident 

In statutory interpleader 

At docketed address 

To attorney until notice of change 

Of pleading or motion 

To third person affected by amendment 

Right to, lost after decree pro confesso 

Of default, nonsuit and the like 

To insurer, in automobile negligence 
cases 

In removing default or vacating decree 
pro confesso 

To plaintiff that defendant insists on 
sufficiency of answer in bill for 
discovery 

Of taking of deposition 

Of jury claim 

Of motion, etc., in discretion of court 

In marking cases for trial 

In marking for interlocutory hearings 

Returnable in Suffolk to first session 
without jury 

From clerk of ruling, exceptions to be 
claimed within three days thereafter 

Of filing of bill of exceptions 

On extension of time for filing exceptions 

Of non-allowance of exceptions 

Of claim as to taxation of costs prevents 

case from being ripe for judgment 


327 








Notes 11, 14 
Rule 14 
Rule 15 


Rule 22 
Rule 27 
Rule 36 


Rule 
Note 
Note 
Note 
Note 


www w w 


Note 3 
Notes 3, 29 


Rule 6 
Rules 11, 14 
Rule 13 
Rule 14 
Rule 18 
Rule 19 
Rule 19 
Rule 21 
Note 23 
Note 25 
Rule 27 


Rule 27 
Rule 27 
Rule 30 
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Of desire to be present at taxation of costs 


Of marking inactive 
Of filing of report by auditor, master, etc. 
Of settlement of draft reports by audi- 
tors and masters 
Of hearing on draft reports by auditors 
and masters 
Of list in supervision of auditors, mas- 
ters, receivers, etc. 
To district attorney before employment 
of expert in capital case 
To clerk that juror excused 
To attorney general of hearing as to 
character of applicant for admission 
to bar 
To remove exhibits 
NULLITY OF MARRIAGE (see Marriage) 
NUMBER 
Of case, indorsement before filing 
OBJECTION 


To decree absolute, on ground of adultery 


To appearance of attorney 
To interrogatories in deposition 
To evidence, decided without argument 
To evidence, and resulting exception 
To absolute decree for divorce 
Appended to report of auditor 
Appended to report of master 
Treated as exception to master’s report 
To acceptance of award 
OFFICER 
Service of notice by 
Service of process by 
Of corporation, service on 
Constable cannot make service in divorce 
Extra charges by 
OPENING 
Length of 
Defendant’s, at beginning 
ORDERING VERDICT 
Requires no motion 
Motion for, required to save point 
Necessity of specification 
PARTICULARS (see specifications) 
PARTNER 
Service on 01 appearance by one, does not 
bind others 
PARTS UNKNOWN 
Party in, service upon 
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Party absent in 


PARTY 
Service of notice on 
Name of, to be indorsed on papers 
Identity of, in libel, to be proved 
Absent, not served, not affected by decree 
Classification of parties in equity 
Non-joinder of, how raised 
Death of, representative brought in 
Purchaser pendente lite as 
Death of, survival after 
Pro se, like attorney 
Motion to become, a general appearance 
Not withdrawn by withdrawal of appearance 
In different capacities 
Service of copy of pleading or motion on 
Change of, by amendment 
Brought in on counterclaim, must an- 
swer 
May escape on defense made by others, when 
Personally served and not appearing, not 
entitled to notice of default 
New, entitled to process 
Brought in on counterclaim 
Adverse, may use deposition 
May withdraw money paid into court 
for him 
Full damages awarded against every joint 
Must press for allowance of exceptions 
Appealing or excepting may be required to 
furnish transcript of evidence 
Judgment against one of several 
Writ of protection for 
Must personally sign all papers in di- 
vorce cases 
PAYMENT 
Into court 
Under common rule 
Into court, cannot be reached in another suit 
Into court, on tender 
On, of negotiable instrument, surrender 
proper 
Of money, by decree in equity, how en- 
forced 
Orders for, term of 
Into court of allowance to defend 
PLEA 
A general appearance, when 
Time for 
Requires no replication 
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Rule 15 


Rule 3 
Rule 4 
Rule 12 
Rule 15 
Note 15 
Note 15 
Rule 17 
Note 17 
Note 17 
Rule 19 
Note 19 
Note 19 
Note 19 
Rule 21 
Note 23 


Rule 25 
Note 25 


Rule 27 
Note 23 
Rule 32 
Rule 40 


Rule 41 
Note 52 
Note 74 


Notes 74, 76 
Rule 79 
Rule 103 


Rule 112 


Rule 41 
Rules 42, 43 
Note 41 
Note 43 


Note 81 


Rule 83 
Rule 100 
Rule 113 


Note 19 
Rule 25 
Note 26 
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To part of bill Rule 3% & PRC 
Combined with demurrer and answer Rule 28, Note 19 Ce 
No second, after one overruled Rule 2% T 
Effect of decision for defendant on Rule 2% pR¢ 
Nature and classes of Note & C 
May be postponed until hearing of merits Note 28 N 
English and federal practice as to Note 28 A 
Treated as part of answer in hearing on bill 
and answer Note 3] E 
In certain counties, not treated as inter- T 
locutory matter Rule 61 I 
In criminal case, none in court without juris- h 
diction Note 95 I 
PLEADINGS 
Completion of in short time Note 2 } 
Change of time for Rules 2, 10, 25 
Indorsement of, before filing Rule 4 
Originally oral Note 10 PR 
Asking further time for, not general ap- PE 
pearance Note 19 : 
Combined Notes 19, 28 PI 
Withdrawal of, does not withdraw party Note 19 
Copy of, to be served Rule 21 
Further specifications of Rule 22 Pl 
Not amended by specifications Note 22 | 
Striking out for scandal, impertinence, etc. Rule 2%4 R 
Further time for Rule 25 
May constitute appearance Notes 19, 25 
Time for, left to be fixed by rule Note 25 
Decree must be supported by Note 28 
Purpose of Note 28 
Nondescript, how classified Note 28 
Rules for answers in equity Rule 29 
Striking out insufficient answer in equity Rule 29 
Common law necessity for perfect Note 53 F 
Must be completed before case goes on 
trial list Rule 57 
Validity of, raised by motion for directed 
verdict Note 71 
In divorce cases, may be put in evidence Note 112 
POSTPONEMENT 
Costs and terms on Rules 5, 35 
For want of testimony Rule 33 
Not granted unless witness summoned Rule 34 
Not because interrogatories, depositions 
or motions not disposed of Rule 57 
" Not of right because of engagements Note 57 
By agreement of parties Note 57 
Of hearings before auditor, master, etc. Rule 87 
PRELIMINARY INJUNCTION (see Injunction) 
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PROBATION 
Condition of Rule 98 
Term of Rule 99 
PROCESS 
Computation of time for service of Note 2 
Not to be served like notice Rule 3 
Action at law not entered until writ re- 
turned Rule 6 
Entry and late entry of Rule 6 
Traditional form of Note 10 
Due, under constitution Note 14 
Meaning of Note 14 
Form of, to bring in representative of 
deceased Rule 17 
Necessary to bring in new party Note 23 
Protection against Note 103 
Indorsement of Note 107 
PRO CONFESSO (see Decree) 
PROTECTION 
Writ of Rule 103 
PROTECTIVE ORDER 
Not to be made Rule 87 
PUBLICATION 
Service by Rule 14 
RECEIVER 
Cases in which receivers have not been 
discharged, not to be dismissed 
under rule Rule 85 
Must file inventory Rules 91, 94 
Must account Rules 91, 94 
Attorney for, when Rule 91 
Discharge of Rule 91 
Supervision of Rule 94 
RECORD 
Indorsement of papers before filing Rule 4 
Summary of exceptions Note 73 
Full and abridged, controversy as to, on 
appeai Note 73 
Evidence becomes part of, on equity appeal, 
when Note 76 
Of judgment on note or negotiable in- 
strument Rule 81 
Transcript of, in obtaining judgment on a 
judgment Note 81 
Findings of judge or auditor no part of, at 
Jaw Notes 76, 89 
Exhibition of, by clerk to court Rule 110 


RECOUPMENT 
Verdict in case of Note 
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REFEREE (see Arbitration) Co 
REMOVAL OF CASES M 
Removed case not entered until papers Ne 
filed Rule , Bi 
No return day for removed case Note ¢ C 
To federal court, not general appearance Note 198 RET 
In removed cases, time for appearance 0 
and answer runs from entry Rule 3% Si 
To federal court, time of Note % S 
In removed cases, time for jury claim Rule 4 v 
In removed cases, time for argument Rule 0F pp 
REPLICATION B 
When required or permitted Rule % RU 
Form of Rule % J 
None required to plea Note 2% 
REPORT } 
Time for filing draft Rule 75 
Reservation for, vacated if draft not filed Rule 75 
Right to Note 75 
Of evidence in equity Rule 7% 
Of material facts in equity Notes 76, 90 
Reservation for, prevents case being ripe 
for judgment Rule 79 
Of auditor, master, etc., when to be filed Rule 87 
Notice of filing of, by auditor, master, etc. Rule 87 
Of auditor, evidence limited to report RI 
unless matters specified on which 
other evidence to be presented Rule 88 
Of auditor no part of record on appeal Note 89 
Of evidence by master Note 90 
REQUEST S 
For ruling or instruction, when made Rule 71 
Necessity for Note 71 
For ruling, not passed on, impliedly denied Note 72 
For entry of judgment at other time 
than in rule Rule 79 P 
For findings or rulings by auditor or master Notes 88, 89, 90 : 
Improper in hearing upon auditor’s report 
where findings of fact final Note 89 
RESIDENTS 
Further notice to Rule Il 
Bound by substituted service Note 11 
RES IPSA LOQUITUR 
Not to be affected by specifications Note 22 
RESTRAINING ORDER 
4 Only on verified bill Rule 7 
Only after bill filed Rule 7 
Must be specially prayed for Note 7 
Under counterclaim Note 7 
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Continued in force, equivalent to injunction 
Must be obeyed though invalid 
Not against national bank 
Binds parties and assistants with notice 
Contesting, not general appearance 
RETURN DAY 
Originally, pleadings made on 
Set forth in subpoena 
Set forth in summons upon libel 
Where extra-territorial service 
REVIVOR 
Bill of, abolished 
RULES 
Judiciai power to make, see note under 
“Statutory basis of rules.” 
Must not conflict with those of S. J. C., see 
note under “Statutory basis of rules.” 
As to records, see note under “Statutory 
basis of rules.” 
Have force of law, see note under “Statu- 
tory basis of rules.” 
History of, in Massachusetts, see note under 
“Statutory basis of rules.” 
Construed as continuation of earlier rules 
Common rule, payment into court under 
RULING 
Request for, when made 
Request for, necessity of 
Request for, not passed on, impliedly denied 
By auditor or master 
SENTENCE 
Upon different counts 
Equivalent to judgment 
Vacation or revision of 
Defendant may insist on 
SERVICE 
Computation of time for 
Of notice 
Usually means service by officer 
Of notice on petition for late entry or 
complaint for non-entry 
Of subpoena 
Personal at common law 
Substituted 
At last and usual place of abode 
How attacked in equity 
Personal, required upon resident libellee 
Upon libel for divorce, etc. 
Substituted, upon non-residents 
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In interpleader 
Unnecessary where appearance 
Acceptance of, not an appearance 
Of pleading or motion 
Of notice to insurer 
Of cross-bill, not usually required 
Of copy of motion for new trial 
Protection against 
SESSION 
Taking deposition during 
Short list for first day of 
Separate, in same shire town 
Outside Suffolk, without jury, trial list 
for each 
Distinguished from sitting 
Special or speedy trial, in Suffolk 
Without jury in Suffolk 
First, without jury, in Suffolk 
For divorce in Suffolk 
For naturalization, to be fixed by chief 
justice 
SET-OFF 
Reply to declaration in 
Verdict in case of 
Of costs 
SHERIFF (see Officer) 
SHORT LIST 
Discussed 
For first day of session 
In Suffolk 
Weekly, without jury, in Suffolk 
SITTING 
Distinguished from session 
Revision of judgment or sentence during 
Term of probation ends at regular 
SPECIAL MASTER (see Master) 


SPECIFICATIONS 

In general, provided for 

Not amendment of pleadings 

A means of obtaining a full answer in equity 

Of demand before damages assessed 

Of matters of fact on which evidence to 
be introduced outside of auditor’s 
report 

Of extra charges by officers 


STENOGRAPHER 
May assist in taking deposition 
Duty of, in reporting evidence in equity 


Rule 4 
Note 19 
Note 9 
Rule 
Rule » 
Note 2 
Rule § 
Note 18 


Rule 3 
Rules 58, 
Rules 58, 60, 61 


Rule 
Note 6 
Rules 62, 64 
Rule 6 
Rules 63, 65 
Rule 66 


Rule 114 


Rule 2% 
Note 32 
Rule 8 


Note 57 
Rules 58, 60 
Rule 62 
Rule 64 


Note 60 
Note 79 
Rule 99 


Rule 22 
Note 22 
Note 29 
Rule 78 


Rule 88 
Rule lil 


Rule 38 
Rule 76 
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Rule 4 
Note 1) 
Note 19 
Rule 4 
Rule » 
Note 3) 
tule 5 
Note 103 
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STRIKING OUT 
For failure to serve copy 
For scandal, impertinence, etc. 
Answer not showing defence 
Defective counts after verdict 
Of evidence 
SUBPOENA 
Form of, in equity 
Taking out, begins suit 
Service of 
Notice to non-residents to follow form of 
Process to bring in representative of 
deceased party to follow form of 
Notice in interpleader to follow form of 
May fix time for appearance and answer 
SUFFOLK 
Special or speedy trial sessions, in 
Trial lists with jury in 
Sessions without jury in 
First session without jury in 
Assistant clerk in, for cases from other 
counties 
Assistant clerk in, for equity cases 
Hearing in, of matters from other coun- 
ties 
Divorce sessions in 
SUMMONS 
To witness, means what it says 
To libellee, form of 
SUNDAY 
Acts required on, postponed to next 
business day 
SUPPLEMENTAL BILL 
Abolished 
Discussed 
SURETY 
Affected by amendment 
Attorney not to be 





335 


Rule 21 
Rule 24 
Rule 28 
Rule 53 
Note 72 


Rule 10 
Note 10 
Rule 11 
Rule 14 


Rule 17 
Rule 18 


Rules 10, 25 


Rule 62 
Rule 62 
Rule 63 
Rule 63 


Rule 63 
Rule 63 


Rules 65, 68 


Rule 66 


Note 10 
Rule 12 


Rule 2 


Rule 16 
Note 17 


Notes 23, 61 


Rule 107 


TEMPORARY RESTRAINING ORDER (see Restraining“Order) 


TENDER 
Discussed 
Admits liability 
Conditional, invalid 
Plaintiff may take out money paid on 
Form of verdict where 
TERMS (see also Costs) 
May be imposed 
Term fees 
On amendments 


Note 43 
Note 43 
Note 43 
Note 43 
Note 43 


Rule 5 
Note 5 
Note 5 








336 S. C. RULES, 1931, ANNOTATED 


On removing default 

Meaning of 

On failure to serve copy 

On specifications 

On striking out 

On use of deposition by adverse party 
On motion for new trial 


TIME 

For pleadings and proceedings may be 
changed 

How computed 

Extension of 

For service of subpoena 

Of notice to co-respondent 

For service of libel 

For appearance and answer in inter- 
pleader 

Asking further, for appearance or pleading, 
not general appearance 

Of objection to appearance of attorney 

For filing specifications 

For motion to amend after demurrer 
sustained 

For motion to dismiss, answer in abate- 
ment, demurrer, plea or answer 

For further pleadings 

For pleadings, left to be fixed by rule 

For replication 

For entry of judgment after default, 
nonsuit, etc. 

For assessment of damages after notice 
to insurer in automobile cases 

For filing new answer to bill for discovery 

For claiming jury 

For jury issues in equity 

For opening 

For argument 

Of filing and service in motion for new 
trial 

For marking for trial by jury, outside of 
Suffolk 

For marking for trial without jury, out- 
side of Suffolk 

For marking for interlocutory hearings, 
outside of Suffolk 

For marking for trial by jury, in Suffolk 

For marking for trial without jury, in 
Suffolk 

For marking for interlocutory hearings 
in Suffolk 
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Rule 
Rule 
Rule 
Rule 


Rules 2, 
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Rule 
Rule 
Rule 
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Note 
Rule 
Rule 
Rule 
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For marking divorce cases for trial, in 
Suffolk 

Of requests for rulings and instructions 

For claiming exceptions 

For filing bill of exceptions 

For allowance of bill of exceptions 

For notice on non-allowance of exceptions 

For filing draft report 

For requesting report of evidence in 
equity 

For criminal appeal 

For entry of judgment under rule 

For issue of execution 

Of appeal from taxation of costs 

Of dismissal of appeal from taxation of 
costs 

Within which note or negotiable instru- 
ment must be filed after judgment 

For performance of decree 

For objections to absolute decree for 
divorce 

Of hearings before auditor, master, etc. 

For claiming jury and right to introduce 
further evidence, after auditor‘s 
report 

For objections to report of auditor or 
master 

For supervision of auditors, masters, 
receivers, etc. 

Of probation 

Of orders for payment 

For preservation of exhibits 


TRIAL 
Taking part in, appearance 
Amendment after 
Originally always by jury, at law 
Not to be delayed by failure to dispose 
of interrogatories, depositions or 
motions 
Order of, of assigned cases 
Speedy 
TRIAL LIST 
Motion must be filed before put on 
Time for arguments in cases on special 
jury 
Case not ripe for, until pleadings com- 
pleted and auditor’s report filed 
Putting case on, waives demurrer 
Putting case on, representation that 
ready for trial 
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Rule 66 
Rule 71 
Rule 72 
Rule 73 
Rule 74 
Rule 74 
Rule 75 


Rule 76 
Rule 77 
Rule 79 
Note 79 
Rule 80 


Rule 80 


Rule 81 
Note 82 


Rule 84 
Rule 87 
Rule 88 
Rules 89, 90 
Rule 94 
Rule 99 


Rule 100 
Rule 109 


Note 19 
Note 23 
Note 44 


Rule 57 
Rule 57 
Notes 62, 64 
Rule 46 
Rule 50 


Rule 57 
Note 28 


Rule 57 
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Cases added to, go to end Rule 5 Any 
Assigned cases, order of on Rule 5 Mot 
Case on, not ready, continued Rule 5 
No postponement of right because of en- Mo 
gagements Note 57 Ma 
History of Note 57 Mo 
Statutory regulation of Note 57 Mo 
Postponement by agreement of parties Note 57 § WIT! 
With jury, outside of Suffolk Rule 5 Sur 
With jury, in counties having several Ide 
shire towns Rule 59 Se’ 
Without jury, outside of Suffolk Rule 6) Mi 
For interlocutory matters, outside of 
Suffolk Rule 6 M 
With jury, in Suffolk Rule 62 
Matters in cases on, in Suffolk, may be Fe 
transferred to justice having direc- M 
tion of Rule 63 
Without jury, in Suffolk Rule 64 
Special lists, in Suffolk Rules 62, 64 D 
For interlocutory matters, in Suffolk Rule 65 T 
For divorce cases, in Suffolk Rule 66 
For hearing in Hampden, marking on Rule 69 C 
Placing on, of cases referred to auditors, E 
masters, etc., or in which receiver S 
appointed Rule % V 
TRUSTEE A 
he party Notes 11, 19 ‘ 
May be deprived of title by decree in rem Note 14 we 
TRUSTEE PROCESS 1 
Time for appearance and answer by trustee Note 25 Wi 
Not ripe for judgment until trustee disposed of Note 79 
Against defendant, with motion for contin- 
uance, case not ripe for judgment Note 79 
Attorney for plaintiff may not appear 
for trustee in Rule 106 
VALIDITY OF MARRIAGE (see Marriage) 
VERDICT 
Amendment after Note 23 
After defence of tender Note 43 
Form of Rule 52 
Form of, in special cases Note 52 
Power to direct Note 52 
Sealed Note 52 
With reserved leave Note 52 
Application of, to counts Rule 53 
: On different counts Note 53 
Setting aside, motion for, time and form Rule 54 
Stands until lawfully set aside Note 54 
Statement of grounds of setting aside Note 54 
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ule 57 Any judge may act on motion to set aside Note 54 
ule 57 Motion to set aside, hearing unnecessary 
ule 57 when Rule 55 
Motion to set aside, costs on Rule 56 
‘ote 57 May be ordered without motion Note 71 
ote 57 Motion for directed, necessity of Rule 71 
‘ote 57 Motion for directed, necessity of specification Note 71 
ote 57 § WITNESS 
ule 5% Summons to, means what it says Note 10 
Identifying, in divorce, ete. Note 12 
ule 59 Set forth in affidavit for postponement Rule 33 
ule 6 Must have been summoned, to obtain 
postponement Rule 34 
ule 61 Must have been paid fee, to obtain post- 
ule 62 ponement Rule 34 
Fees of, discussed Note 34 
May be summoned though postpone- 
ile 63 ment moved Rule 35 
ile 64 Taking deposition of Rules 37, 38, 39 
62, 64 Deposition of, how taken Rule 38 
ile 65 To be examined by one counsel only, 
ile 66 standing Rule 51 
ile 69 Certificate of, to be filed before judgment Rule 89 
Employment of expert, in capital case Rule 9%6 
Salaried medical man as, in criminal case Rule 97 
le 94 Writ of protection for Rule 103 
Attorney as Rule 108 
11, 19 Substitute, in naturalization Rule 114 
te 14 WORCESTER 
Divided into districts for jury trial Rule 59 
te 25 | WRIT (see Entry, Process) 
te 79 
te 79 
> 106 
fe 23 
e 4 
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e §2 
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e 53 
e 53 
e 54 
e 54 




















